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YS SN DIV I LLC 

Limited Liability Company Interests 

This Confidential Private Placement Memorandum (the “Memorandum”) is being furnished to 

selected qualified investors (each, an “Investor”) on a confidential basis for the purpose of 

providing certain information about an investment (the “Offering”) in limited liability company 

membership interests (the “Interests”) issued by YS SN DIV I LLC, a Delaware limited liability 

company (the “Issuer”).  By its acceptance hereof, each recipient agrees that this Memorandum 

may not be reproduced or distributed to others, at any time, without the prior written consent of 

the Issuer and that the recipient will keep permanently confidential all information contained 

herein not already in the public domain and will use this Memorandum for the sole purpose of 

evaluating a possible investment in the Interests.  No person has been authorized to make any 

statement or give any information concerning the Issuer or the Interests other than as set forth in 

this Memorandum and any such statements or information, if made, may not be relied upon. 

The Issuer owns, or will acquire, one or more equity-linked promissory notes (each, a “Note”) 

issued by one or more financial institutions identified in the Addendum (as defined below) (each, 

a “Note Issuer”).  Interest to be paid and the repayment of principal on each Note will be 

contingent upon the performance of the common stock of a publicly-listed company (the 

“Reference Stock”) as more fully set forth herein.  This Memorandum sets forth certain material 

terms of an investment in the Interests.  Specific terms applicable to the Notes initially acquired 

by the Issuer and the Reference Stocks linked to such Notes will be set forth in the addendum 

attached hereto as Exhibit B (the “Addendum”).  This Memorandum is, in all respects, subject to 

and qualified by reference to the particular terms of the Addendum. 

The Interests have not been registered under the Securities Act of 1933, as amended (the 

“Securities Act”), the securities laws of any state or the securities laws of any other jurisdiction, 

nor is such registration contemplated.  There is no public market for the Interests, and no such 

market is expected to develop in the future.  The Interests will be offered and sold in the United 

States under the exemption from registration provided by Rule 506(c) of Regulation D of the 

Securities Act promulgated thereunder and other exemptions of similar import in the laws of the 

states and jurisdictions where the offering will be made. 

The Issuer intends to use the proceeds of the Offering to invest in the Notes to support the offering 

of Interests by the Issuer. 

An investment in the Interests is suitable only for sophisticated, well-informed investors who have 

no need for liquidity in this investment and who have other adequate means of providing for their 

annual needs and contingencies.  The investor or the investor’s representatives must have 

knowledge of finance, securities and investments generally and the investor’s proposed investment 

in the Interests must not be material when compared to the investor’s total financial capacity.  

Prospective investors should be prepared to lose the full value of their investment, and should be 

aware that the performance of the Reference Stocks and, in turn, the Notes, cannot be predicted 

with certainty and may materially adversely affect the Issuer’s ability to make distributions in 

respect of the Interests.  Prospective investors should make their own investigations and 
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evaluations of an investment in the Interests, including without limitation an investigation and 

evaluation of the corresponding Notes and Reference Stocks, and should not construe the contents 

of this Memorandum as legal, tax, investment or accounting advice.  Each prospective investor 

should consult its own attorneys, business advisors and tax advisors as to legal, business, 

accounting, financial, tax and other related matters concerning an investment in the Interests. 

These suitability standards represent minimum standards for prospective investors. The 

satisfaction of such standards by a prospective investor does not necessarily mean that investment 

in the Interests is a suitable investment for that investor.  Each prospective investor should 

determine independently whether an investment in the Interests is suitable for that investor in light 

of the investor’s own personal circumstances. 

The economic benefit from an investment in the Interests depends upon many factors beyond the 

control of the Issuer.  An investment in the Interests involves a high degree of business and 

financial risk that can result in substantial losses (see the section entitled Risk Factors).  

Accordingly, the suitability of investing in the Interests for any particular investor will depend 

upon, among other things, such Investor’s investment objectives and such investor’s ability to 

accept speculative risks.  No assurance can be given that the Notes or the corresponding Reference 

Stocks will perform as anticipated and that investors will receive a return of their capital. 

This Memorandum contains a summary of the limited liability company operating agreement of 

the Issuer (the “Operating Agreement”).  However, the summary set forth in this Memorandum 

does not purport to be complete and is subject to and qualified in its entirety by reference to the 

Operating Agreement, a form of which is attached hereto as Exhibit C.  In the event that the 

descriptions or terms in this Memorandum are inconsistent with or contrary to the descriptions in 

or terms of the Operating Agreement, the Operating Agreement shall control, and the provisions 

of this Memorandum shall have no legal effect.  Only those particular representations and 

warranties, which may be made by the Issuer in a definitive subscription agreement 

(“Subscription Agreement”), when and if one is executed, and subject to such limitations and 

restrictions as may be specified in such Subscription Agreement, shall have any legal effect 

All inquiries should be directed to Yieldstreet Investor Relations via email at 

investments@yieldstreet.com or by postage-paid mail at 300 Park Avenue, Floor 15, New York, 

NY 10022, ATTN: Investor Relations. 

THIS MEMORANDUM IS NOT, AND SHOULD NOT BE CONSTRUED AS, AN OFFER TO SELL OR 

SOLICITATION TO PURCHASE ANY SECURITIES ISSUED BY THE ISSUER OR ANY AFFILIATE 

THEREOF. ANY INFORMATION PROVIDED IN THIS MEMORANDUM WITH RESPECT TO THE 

ISSUER OR ANY AFFILIATE THEREOF IS INCLUDED SOLELY FOR PURPOSES OF PROVIDING 

INFORMATION WHICH MAY BE RELEVANT TO A PROSPECTIVE INVESTOR’S INVESTMENT 

IN THE INTERESTS. 

EXCEPT WHERE OTHERWISE INDICATED, THE INFORMATION IN THIS MEMORANDUM IS 

PREPARED AS OF THE DATE SET FORTH ON THE COVER OF THIS MEMORANDUM (AS MAY 

BE MODIFIED BY THE ADDENDUM ATTACHED HERETO). THERE IS NO OBLIGATION TO 

UPDATE ANY OF THE INFORMATION SET FORTH IN THIS MEMORANDUM.  UNDER NO 

CIRCUMSTANCES SHOULD THE DELIVERY OF THIS MEMORANDUM CREATE ANY 

IMPLICATION THAT THERE HAS BEEN NO CHANGE IN THE AFFAIRS OF THE ISSUER SINCE 
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THE DATE HEREOF.  THIS MEMORANDUM SHALL REMAIN THE PROPERTY OF THE ISSUER.  

THE ISSUER RESERVES THE RIGHT TO REQUIRE THE RETURN OR DESTRUCTION OF THIS 

MEMORANDUM (TOGETHER WITH ANY ADDENDUM HERETO AND ANY COPIES OR 

EXTRACTS HEREOF) AT ANY TIME.  THIS MEMORANDUM IS NOT AN OFFER TO SELL OR 

SOLICITATION OF AN OFFER TO BUY INTERESTS NOR SHALL ANY INTERESTS BE OFFERED 

OR SOLD TO ANY PERSON IN ANY JURISDICTION IN WHICH SUCH OFFER, SOLICITATION, 

PURCHASE OR SALE WOULD BE UNLAWFUL UNDER THE SECURITIES OR OTHER LAWS OF 

SUCH JURISDICTION. 

INVESTORS MAY NOT BE ABLE TO LIQUIDATE THEIR INVESTMENT IN THE EVENT OF ANY 

EMERGENCY OR FOR ANY OTHER REASON BECAUSE THERE IS NOT NOW ANY PUBLIC 

MARKET FOR THE INTERESTS AND IT IS NOT ANTICIPATED THAT ONE WILL DEVELOP.  IN 

ADDITION, THE INTERESTS ARE SUBJECT TO RESTRICTIONS ON TRANSFERABILITY AND 

RESALE AND MAY NOT BE TRANSFERRED OR RESOLD EXCEPT AS PERMITTED UNDER THE 

TERMS OF THE OPERATING AGREEMENT AND IN COMPLIANCE WITH THE SECURITIES ACT 

AND THE APPLICABLE SECURITIES LAWS OF ANY STATE OR OTHER JURISDICTION, 

PURSUANT TO REGISTRATION OR APPLICABLE EXEMPTION THEREFROM. 

THE INTERESTS HAVE NOT BEEN APPROVED OR DISAPPROVED BY THE UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION (THE “SEC”) OR ANY OTHER FEDERAL, STATE 

OR OTHER SECURITIES COMMISSION OR REGULATORY AUTHORITY.  FURTHERMORE, THE 

FOREGOING AUTHORITIES HAVE NOT PASSED ON OR CONFIRMED THE ACCURACY OR 

DETERMINED THE ADEQUACY OF THIS MEMORANDUM.  ANY REPRESENTATION TO THE 

CONTRARY IS A CRIMINAL OFFENSE. 

THIS MEMORANDUM INCLUDES “FORWARD-LOOKING STATEMENTS” AS THAT TERM IS 

USED IN SECURITIES LAWS.  IN SOME CASES, YOU CAN IDENTIFY FORWARD-LOOKING 

STATEMENTS BY TERMINOLOGY SUCH AS “ANTICIPATES,” “BELIEVES,” “ESTIMATES,” 

“SEEKS,” “EXPECTS,” “PLANS,” “WILL,” “INTENDS”, “TARGETS” AND SIMILAR 

EXPRESSIONS.  ALTHOUGH THE ISSUER BELIEVES THAT THE EXPECTATIONS REFLECTED 

IN THOSE FORWARD-LOOKING STATEMENTS ARE REASONABLE, SUCH EXPECTATIONS 

MAY PROVE TO BE INCORRECT.  IMPORTANT FACTORS THAT COULD CAUSE ACTUAL 

RESULTS TO DIFFER MATERIALLY FROM SUCH EXPECTATIONS INCLUDE, WITHOUT 

LIMITATION, EVENTS CAUSING A MATERIAL ADVERSE EFFECT ON THE ISSUER, THE 

NOTES, THE REFERENCE STOCKS, OR THE INTERESTS, LEGAL AND REGULATORY CLAIMS 

AND ACTIONS BROUGHT AGAINST THE ISSUER AND ITS AFFILIATES AND GENERAL 

ECONOMIC AND MARKET CONDITIONS.  FOR INFORMATION ABOUT ADDITIONAL 

FACTORS THAT COULD CAUSE THE ISSUER’S RESULTS TO DIFFER FROM THE 

EXPECTATIONS STATED IN THE FORWARD-LOOKING STATEMENTS, SEE THE TEXT IN THE 

SECTION ENTITLED “RISK FACTORS.” THE ISSUER URGES YOU TO CONSIDER THOSE 

FACTORS CAREFULLY IN EVALUATING THE FORWARD-LOOKING STATEMENTS 

CONTAINED IN THIS MEMORANDUM.  ALL SUBSEQUENT WRITTEN OR ORAL FORWARD-

LOOKING STATEMENTS ATTRIBUTABLE TO THE ISSUER OR ANY PERSONS ACTING ON THE 

BEHALF OF THE ISSUER ARE EXPRESSLY QUALIFIED IN THEIR ENTIRETY BY THESE 

CAUTIONARY STATEMENTS.  THE FORWARD-LOOKING STATEMENTS INCLUDED IN THIS 

MEMORANDUM ARE MADE ONLY AS OF THE DATE OF THIS MEMORANDUM.  THE ISSUER 

AND ITS MANAGEMENT DO NOT INTEND, AND UNDERTAKE NO OBLIGATION, TO UPDATE 

THESE FORWARD-LOOKING STATEMENTS EXCEPT AS REQUIRED BY LAW. 
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SUMMARY OF THE MEMORANDUM 

This summary of certain provisions of this Memorandum is intended for reference purposes only, 

is not complete and is qualified in its entirety by reference to the more detailed information 

appearing elsewhere in this Memorandum, in the Addendum, a copy of which is attached hereto 

as Exhibit B, and in the Operating Agreement, a copy of which is attached hereto as Exhibit C.  

Capitalized terms not defined herein will have the same meaning as set forth in the Operating 

Agreement. If any disclosure made herein is inconsistent with any provision of the Addendum or 

the Operating Agreement, the provision of the Addendum or the Operating Agreement, as 

applicable, will control. The Offering is subject to modification or withdrawal with respect to any 

prospective investor at any time prior to the sale of Interests to the prospective investor.  Because 

it is a summary, it does not contain all of the information a prospective investor should consider 

before making an investment decision. Prospective investors should read the entire 

Memorandum carefully, including the section titled “Risk Factors.” 

Background 

The issuer of the Interests will be YS SN DIV I LLC (referred to in this Memorandum as the 

“Issuer” or “we,” “us,” “our,” or words to similar effect) is a Delaware limited liability company 

established on May 13, 2021.  The manager of the Issuer is Yieldstreet Management, LLC, a 

Delaware limited liability company (the “Manager”) formed on March 25, 2015.  The Manager 

will manage the business and affairs of the Issuer.  

 

Use of Proceeds 

The Issuer intends to use the net proceeds of the Offering to invest in the Notes to support the 

offering of Interests by the Issuer.  The determination of each investment in Notes will be made 

by the Manager. 

 

Terms of the Notes 

The Notes initially acquired by the Issuer are issued by one or more financial institutions identified 

in the Addendum (each, a “Note Issuer”).  Interest to be paid and the repayment of principal on 

each Note will be contingent upon the performance of the common stock of a publicly-listed 

company (the “Reference Stock”).  Each Note will have the following specific financial and legal 

terms, and in respect of the Notes initially acquired by the Issuer, such terms will be described in 

the Addendum: 

 

1. The Reference Stock to which the Note corresponds; 

 

2. the date on which the Note will mature; 

 

3. the rate at which the Note will bear interest; 

 

4. the Note Issuer; 

 

5. The Protection Amount and Barrier Protection Value (each as defined below); 
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6. The Initial Strike Date and the Strike Date (each, as defined below) ; 

 

7. the frequency of payment of interest on the Note; 

 

8. the Observation Period and Observation Dates (as defined below); and 

 

9. any provisions for redemption at the option of the applicable Note Issuer. 

 

In the event that (i) any Note owned by the Issuer is redeemed prior to the stated maturity date, 

(ii) the obligations under any Note owned by the Issuer are accelerated, or (iii) any other event or 

condition occurs which causes all or any portion of the principal amount of such Note to be paid 

prior to the stated maturity date, in each of (i), (ii) or (iii) only on or prior to the first (1st) 

anniversary of the commencement of this Offering, then the Issuer, in its sole and absolute 

discretion, may elect to exercise its discretion to purchase a replacement Note (a “Replacement 

Note”), and such Note will, as of the applicable purchase date thereof, satisfy the “Re-Investment 

Selection Criteria” set forth in the Addendum.  

The Notes are senior, unsecured debt obligations of the Note Issuer.  Payments of interest and 

principal on each Note will be made by the applicable Note Issuer contingent upon the performance 

of the corresponding Reference Stocks relative to certain prescribed parameters set forth in the 

Addendum.  

 

A calculation agent (the “Calculation Agent”), anticipated to be an affiliate of the Note Issuer, 

will determine, among other things, the closing price of one share of the Reference Stock on each 

Observation Date; any applicable anti-dilution adjustments; the closing price of the Reference 

Stock on the final Observation Date; the Barrier Protection Value in respect of each Note; the 

amount of interest payments due and payable to the Issuer on each interest payment date, and the 

amount, if any, that the Note Issuer will pay to the Issuer at maturity. The Calculation Agent will 

also be responsible for determining whether a market disruption event has occurred which may 

result in the postponement of one or more Observation Dates. 

 

If the closing price of the Reference Stock corresponding to a Note is greater than or equal to the 

Barrier Protection Value for such Note on the applicable Observation Date, interest due and 

payable as of the interest payment date immediately following such Observation Date will be paid 

at the applicable Interest Rate as specified in such Note.  If the closing price of the Reference Stock 

corresponding to such Note is less than the Barrier Protection Value for such Note on the applicable 

Observation Date, no interest shall be due and payable as of the interest payment date immediately 

following such Observation Date.  

 

In the event that the closing price of the Reference Stock on the final Observation Date is lower 

than the Barrier Protection Value, then payments on the Note will be correspondingly reduced in 

direct proportion to the decrease in the stock price from the Strike Price on the Initial Strike Date. 

In the event that the purchase price of the Reference Stock on the final Observation Date is equal 

to or greater than the Barrier Protection Value, then the applicable Note Issuer will pay to the 

holder of such Note an amount equal to the sum of (i) the outstanding principal amount of such 
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Note, plus, (ii) any accrued and unpaid interest thereon. 

 

Upon early redemption of a Note or at maturity, subject to the immediately preceding paragraph, 

the applicable Note Issuer will pay to the holder of such Note an amount equal to the sum of (i) 

the outstanding principal amount of such Note, plus, (ii) any accrued and unpaid interest thereon. 

 

“Barrier Protection Value” means, in respect of each Note, an amount equal to the product of (i) 

one (1) minus the Protection Amount, multiplied by (ii) the applicable Strike Price. 

 

“Initial Strike Date” means, in respect of a Reference Stock, the initial trade date on which the 

Strike Price in respect of such Reference Stock is determined. 

 

“Observation Date” means, in respect of each Note, the final day of each calendar quarter during 

the term of such Note, subject to postponement in the event of certain market disruption events.  

 

“Protection Amount” means, the amount (expressed as a percentage) of losses in respect of the 

Reference Stock that can be absorbed without any reduction of payments of interest or principal 

to holders of the corresponding Notes. The Protection Amount may be subject to adjustment upon 

the occurrence of certain corporate events affecting the Reference Stock. 

 

“Strike Price” means the closing price of the Reference Stock on the Initial Strike Date or 

Subsequent Strike Date, as applicable. The Strike Price may be subject to adjustment upon the 

occurrence of certain corporate events affecting the Reference Stock. 

 

“Subsequent Strike Date” means, in respect of a Reference Stock, the trade date on which the 

Strike Price in respect of such Reference Stock underlying a Substituted Note is determined. 

 

 

PAYMENTS ON THE NOTES WILL BE CONTINGENT ON THE PERFORMANCE OF 

THE CORRESPONDING REFERENCE STOCKS RELATIVE TO THE BARRIER 

PROTECTION VALUE OF THE APPLICABLE NOTES ON THE APPLICABLE 

OBSERVATION DATES, WHICH MAY AFFECT AMOUNTS AVAILABLE FOR 

DISTRIBUTION TO INVESTORS IN THE INTERESTS. 
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SUMMARY OF THE TERMS OF THE OFFERING 

THE OFFERING 

Issuer YS SN DIV I LLC, a Delaware limited liability company (the “Issuer”). 

Manager YieldStreet Management, LLC, a Delaware limited liability company, 

will be the manager of the Issuer (the “Manager”). 

Securities Offered The Issuer is offering limited liability company membership interests (the 

“Interests”) to investors that meet certain eligibility standards pursuant 

to the Securities Act of 1933, as amended (the “Securities Act”). 

Use of Proceeds The Issuer intends to use the net proceeds of the Offering to invest in the 

Notes to support the offering of Interests by the Issuer.  

The Offering Each prospective investor whose subscription is accepted will become a 

“Member” of the Issuer as of the effective date of the transfer of the 

Interests.  

Minimum Subscription 

Commitment 

Each prospective investor must make a commitment (each, a 

“Subscription Commitment”) at least equal to ten thousand dollars 

($10,000) in immediately available funds at the time of subscription, 

although the Issuer reserves the right, in its sole discretion, to accept 

Subscription Commitments of lesser amounts or require Subscription 

Commitments of greater amounts. 

Offering Period The Offering may be terminated at any time and without notice in the 

Issuer’s sole and absolute discretion. 

Term The Issuer is expected to have a term of two (2) years from the last sale 

of Interests (the “Closing”), which term corresponds to the maturity of 

the Notes initially acquired by the Issuer; provided that the Manager shall 

have the discretion to extend the term of the Issuer by an additional 

twelve (12) months for the investment in Replacement Notes. 

Default Provisions The making of any false representation or warranty, or the failure to 

comply with or to perform any term, obligation, covenant or condition 

contained in the Subscription Agreement, including, but not limited to 

the failure of a prospective investor to pay the full amount of its 

Subscription Commitment in immediately available funds at the time of 

subscription, will be an event of default under the applicable Subscription 

Agreement. 
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Investor Suitability Interests will be sold only to investors who qualify as “Accredited 

Investors” as defined in Rule 501(a) of Regulation D as promulgated 

under the Securities Act. 

Plan of Distribution The Interests will be offered and sold directly by the Issuer only through 

the online website platform operated by YieldStreet Inc. (“YieldStreet”), 

at www.yieldstreet.com (the “Platform”).  No commissions for selling 

Interests will be paid to the Issuer, the Manager or the Issuer’s or the 

Manager’s respective officers or employees.  While the Interests are 

expected to be offered and sold directly by the Issuer, the Manager and 

their respective officers and employees, the Issuer or the Manager 

reserves the right in its sole discretion to offer and sell the Interests 

through the services of independent broker-dealers or third party 

registered investment advisers who are member firms of the Financial 

Industry Regulatory Authority. Qualified broker-dealers may be entitled 

to receive commissions for referring potential investors to the Issuer. The 

amount and nature of any commissions payable to broker-dealers and/or 

registered investment advisers is expected to vary in specific instances 

and would be agreed on a case-by-case basis. 

How to Subscribe To subscribe with the Issuer and purchase Interests, a prospective 

investor must meet certain eligibility and suitability standards, some of 

which are set forth above (See the section titled “Investor Suitability”). 

Additionally, a prospective investor must execute a Subscription 

Agreement accessed by the prospective investor via the Platform, 

together with providing ACH debits or wire transfers in the amount of 

the Subscription Commitment payable to the Issuer. Furthermore, to the 

extent the investor has established an account in its name at Evolve Bank 

& Trust (“Evolve Bank”), an FDIC insured bank (or any successor to 

Evolve Bank the Issuer may contract with), through the Platform, which 

we refer to as the investor’s “YieldStreet Wallet,” subscription 

payments may be made from funds already available in the investor’s 

YieldStreet Wallet at the time the subscription is submitted to the Issuer 

or may be deposited by the investor into its YieldStreet Wallet at the time 

of subscription via ACH debit from another account maintained by the 

investor. The Issuer will withdraw an investor’s subscription payment 

held in its YieldStreet Wallet upon acceptance of its subscription. By 

executing the Subscription Agreement via electronic signature on the 

Platform, an investor makes certain representations and warranties upon 

which the Issuer will rely in accepting subscriptions. The Issuer has the 

sole right, at its complete discretion, to accept or reject a subscription in 

whole or in part, for any reason.  READ THE SUBSCRIPTION 

AGREEMENT CAREFULLY BEFORE EXECUTING. 

http://www.yieldstreet.com/
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Incentives The Manager anticipates that it will offer incentive discounts in amounts 

ranging from $100 to $1,000 to encourage the purchase of Interests.  The 

amount of any such incentives will be based on a number of factors 

including, but not limited to: (i) whether the Offering has been fully 

allocated within approximately 60 to 90 days following the initial 

offering of the Interests, (ii) whether an investor has previously entered 

into any investments with an affiliate of the Manager, and (iii) the amount 

of an investor's investment in the Interests, for investments exceeding 

approximately $150,000 to $250,000.  Incentive discounts which are 

offered based on the criteria set forth in clauses (i) and (ii) above are 

generally expected to be smaller relative to incentive discounts which are 

based on the criteria set forth in clause (iii) above.  Incentive discounts 

will be offered in the sole discretion of the Manager, and may not be 

offered to all prospective investors, or may be offered in different 

amounts even to similarly situated prospective investors.  No prospective 

investor will be automatically entitled to any incentive discount or other 

promotion based on the foregoing. 

 

OPERATION OF THE ISSUER 

Management The Manager will manage the business and affairs of the Issuer, including 

all of the investment decisions of the Issuer. 

Capital Accounts The Issuer will establish and maintain a separate capital account (each, a 

“Capital Account”) with respect to each Subscription Commitment paid 

to the Issuer in connection with a purchase of Interests by a Member, in 

which payments in respect of the Note(s), fees, expenses and other 

transactions will be reflected. The balance of each Member’s Capital 

Account will initially be equal to the amount of such Member’s 

Subscription Commitment.  Thereafter, the Capital Accounts of each 

Member will be reduced by the amount of any distributions charged to 

such Capital Accounts. 

Tax Allocations Each Member’s Interests will be reflected in its separate Capital Account 

maintained in accordance with tax accounting principles.  The Manager 

will determine the net profit or net loss for federal income tax reporting, 

as the case may be, with respect to the Issuer for the applicable period, 

and will allocate such net profit or net loss to the Capital Accounts of the 

Members pro rata among the Members in accordance with their 

respective Interests. 
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Distributions Distributions of Distributable Cash from Returns (as defined below) shall 

be made (i) on a quarterly basis, no later than five (5) business days 

following the end of each quarter so long as any Notes owned by the 

Issuer remain outstanding, and (ii) no later than five (5) business days 

following the maturity date of each Note owned by the Issuer, in each 

case in the following order of priority, subject to the proviso set forth 

below: 

(i) First, to the Manager to pay any outstanding Issuer 

Expenses (as defined below); 

 

(ii) Second, to the Manager, such Member’s portion, 

allocated pro rata in accordance with such Member’s 

Percentage Interests, of any accrued and outstanding 

Management Fees; and 

 

(iii) Third, to each Member, its Percentage Interest of the 

Distributable Cash from Returns to the extent of the 

accrued but unpaid Member Return due and owing to 

such Member minus the unpaid Member Expense of 

such Member; provided, however, that if such Member 

Expense exceeds such Member’s Percentage Interest of 

such remaining amount, then such excess will be 

deducted from subsequent distributions to such 

Member. 

Distributions of Distributable Cash from Repayments (as defined below) 

shall be made (i) on a quarterly basis, no later than five (5) business days 

following the end of each quarter so long as any Notes owned by the 

Issuer remain outstanding, and (ii) no later than five (5) business days 

following the maturity date of each Note owned by the Issuer, in each 

case in the following order of priority, subject to the proviso set forth 

below:  

(i) First, to each Member, its Percentage Interest of the 

Distributable Cash from Repayments to the extent of 

such Member’s Capital Account; and  

 

(ii)  Second, to the Manager to pay any outstanding Issuer 

Expenses (as defined below) that have not been paid 

out of Distributable Cash from Returns; 

Provided, however, that notwithstanding the foregoing, in the event that 

(i) any Note owned by the Issuer is redeemed prior to the stated maturity 

date, (ii) the obligations under any Note owned by the Issuer are 

accelerated, or (iii) any other event or condition occurs which causes all 

or any portion of the principal amount of such Note to be paid prior to 

the stated maturity date, in each of (i), (ii) or (iii) only on or prior to the 
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first (1st) anniversary of the commencement of this Offering, then the 

Issuer, in its sole and absolute discretion, may elect to (i) make payments 

of all or any portion of such amount in accordance with the priority of 

payments set forth above, or (ii) to utilize such amount to purchase one 

or more replacement Notes (“Replacement Notes”) which satisfy the 

“Re-Investment Selection Criteria” set forth in the Addendum. 

"Member Return", as used herein, shall mean, with respect to the 

Members, an amount determined at a rate equal to the weighted average 

gross Interest Rate per annum of each of the Notes owned by the Issuer 

on the aggregate outstanding principal balance of the Notes as at the date 

for which such Member Return is determined less any Management Fee 

paid to the Manager from the same distribution of Distributable Cash 

from Returns. 

“Distributable Cash”, as used herein, shall mean collectively, 

Distributable Cash from Returns and Distributable Cash from 

Repayments. 

“Distributable Cash from Returns”, as used herein, shall mean all cash 

received by the Issuer in respect of interest on the Notes. 

“Distributable Cash from Repayments”, as used herein, shall mean all 

cash received by the Issuer in respect of principal on the Notes, whether 

as a result of repayment at maturity, early redemption by the Note Issuer 

or acceleration for any reason. 

“Percentage Interests”, as used herein, will mean, with respect to each 

Member, the amount of such Member’s Subscription Commitment 

relative to the aggregate amount of all Members’ Subscription 

Commitments. 

“Member Expense.” Each Member shall be obligated to pay to the 

Manager in each fiscal year an amount equal to $150 as reimbursement 

for, or advances against anticipated future, Issuer Expenses; provided, 

however, that the Manager shall have the sole discretion to modify the 

Member Expense as an incentive. 

The Manager may, in its sole discretion, modify the foregoing 

distribution methodology in any way it reasonably determines to be 

beneficial to the Members for tax or other purposes, including but not 

limited to the application of Distributable Cash from Returns or 

Distributable Cash from Repayments, as applicable, to the return of a 

Member’s Subscription Commitment.  
 

Management Fee The Issuer will pay to the Manager a quarterly management fee (the 

“Management Fee”) based on an annual rate of one and one quarter 

percent (1.25%) of the outstanding principal amount of the Notes as of 

the first day of such calendar quarter.  
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Borrowing; Use of 

Leverage 

The Issuer may elect to borrow money or otherwise employ leverage to 

purchase Notes or for corporate expenses of the Issuer.   

Issuer Expenses; 

Expenses Allocable to 

Members  

The Issuer will pay for all expenses that it incurs, or that are incurred by 

the Manager in connection with its operations relating to the Issuer and 

the organizational expenses of the Issuer other than those specifically 

allocated to the Manager. Expenses to be borne by the Issuer (whether on 

its own behalf or on behalf of the Manager) include, without limitation, 

certain administrative expenses of the Issuer, including legal (including 

blue sky compliance), accounting, tax preparation, auditing and other 

professional fees and expenses, insurance premiums, administrative and 

regulatory expenses (including fees and disbursements related to 

litigation, collection efforts and to investigations, examinations and 

proceedings of any kind, including by governmental bodies or self-

regulatory organizations), communication and investor reporting 

expenses, printing and mailing expenses, any expenses for services or 

materials the Members require the Manager to obtain, and expenses such 

as, interest on borrowings and other indebtedness, bank service fees, fees 

payable to automated clearing house companies, custodial expenses, 

collection fees, administrative fees and other similar fees, certain 

technology expenses and other reasonable expenses related to the 

purchase, retention, sale or transmittal of the Notes as are determined by 

the Manager in its discretion including, without limitation, the expenses 

associated with negotiating, drafting, structuring concluding and 

enforcing agreements with counterparties (collectively, the “Issuer 

Expenses”). Members will be responsible for all cash expenditures made 

by the Issuer and all expenses borne by the Issuer.  Without duplication 

of the above, each Member shall be allocated and responsible for its 

Member Expense as reimbursement for, or advances against anticipated 

future, Issuer Expenses.  

Transfers  Other than in the case of any Member that is an affiliate of the Manager, 

Members may not transfer any of their Interests or rights in, or 

obligations to, the  Issuer without the prior written consent of the 

Manager, which may be withheld or granted in the Manager’s sole 

discretion. 

Mandatory 

Withdrawals 

The Manager, in its sole discretion, may require any Member to withdraw 

all or part of its Capital Account balance in the event that the Manager 

determines it to be in the best interests of the Issuer for any reason and as 

further set forth in the Operating Agreement. Such withdrawal will take 

effect upon the business of the Issuer as of the close of business (5:00 
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p.m. New York time) on any day designated by the Manager (which shall 

be treated as the effective date of withdrawal for such withdrawal). 

Exculpation and 

Indemnification   

The Manager and its affiliates, each agent selected by them, each 

member, manager, shareholder, partner, director, trustee, officer and 

employee of any of the foregoing, and each of their respective successors 

and assigns, and each person who previously served in such capacity 

(collectively, the “Covered Persons”), will not be liable to the Issuer or 

any Member for any act or omission reasonably believed by such 

Covered Person to be within the scope of the authority granted such 

Covered Person under the Operating Agreement, except for acts or 

omissions of such Covered Person involving his, her or its own willful 

misconduct, gross negligence, or reckless disregard or other breach of 

his, her or its obligations and duties to the Issuer. The Issuer will 

indemnify each Covered Person against any and all liabilities, judgments, 

obligations, losses, damages, claims, actions, suits, or other proceedings, 

pending or threatened, before any court or administrative or legislative 

body, and as the same are accrued, in which such Covered Person may 

be or may have been involved as a party or otherwise or with which he, 

she or it may be or may have been threatened, while in office or 

thereafter, and reasonable costs, expenses, and disbursements (including 

legal and accounting fees and expenses) of any kind and nature 

whatsoever (collectively, “Covered Losses”) that may be imposed on, 

incurred by, or asserted at any time against such Covered Person 

(whether or not indemnified against by other parties) in any way related 

to or arising out of the management and administration of the Issuer, the 

Issuer’s assets, or the action or inaction of such Covered Person 

hereunder (including actions or inactions related to the Issuer’s 

dissolution) or under contracts with the Issuer, except that no such 

Covered Person shall be entitled to indemnity for Covered Losses with 

respect to any matter as to which such Covered Person shall have been 

finally adjudicated in any such action, suit, or other proceeding, or 

otherwise by a court of competent jurisdiction, to have committed an act 

or omission involving his, her or its own willful misconduct, gross 

negligence, or reckless disregard or other breach of his, her or its 

obligations and duties to the Issuer. 

Reports to Members  The Issuer will distribute to all Members audited financial information 

within one hundred and twenty (120) days after the end of each fiscal 

year.  

Tax Considerations  Because the Issuer may incur indebtedness in the course of its operations, 

an investment in the Interests may result in unrelated business taxable 

income to Members who are exempt from U.S. taxation.  Investors are 
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strongly urged to consult their own tax advisers concerning the U.S. 

federal income tax consequences of making an investment in the Issuer, 

in light of their particular circumstances. See “Certain United States 

Federal Income Tax Considerations.” 
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RISK FACTORS 

 

While presenting the opportunity for gains, investment in the Interests involves a high degree of 

financial risk.  Prospective purchasers of Interests should consider carefully the following factors, 

among others, in analyzing an investment in the Interests.  As a result of these factors, as well as 

other risks inherent in any investment, there can be no assurance that anticipated returns on the 

Interests will be realized.  In addition to the risks described herein, (i) the Interests and the 

Reference Stocks are subject to risks common to investments in equity securities, (ii) the Notes 

are subject to risks common to debt obligations, and (iii) each of the Interest, the Notes and the 

Reference Stocks are subject to general market risks. 

Risks Relating to an Investment in the Interests 

The Issuer’s investments are risky and speculative 

The Issuer may fail to collect amounts from the Note Issuers in respect of one or more of the Notes.  

The ability to fully recover amounts due in respect of the Notes may be adversely affected by, 

among other things: 

● the effects of the COVID-19 pandemic; 

● the financial failure of the Note Issuer; 

● fraud, misrepresentation or conversion by a Note Issuer or a third party in respect of 

the Reference Stocks; 

● the application of changes in applicable laws or regulations; 

● claims or disputes regarding the Notes or involving a Note Issuer; 

● erroneous assessment, valuation or estimate of the expected value of a Note. 

Any of these events could force the Issuer to seek enforcement of other contractual remedies 

against one or more Note Issuers, all of which could prove to be inadequate to fully collect the 

amounts due under any Note.  Therefore, the Issuer could experience losses on the Notes in the 

future.  These potential future losses may be significant and may vary from current estimates.  The 

Issuer does not maintain insurance covering credit or other losses. 

Your Investment in the Interests are risky, speculative and not guaranteed and may result 

in a Loss 

The Interests offered pursuant to this Offering are risky and speculative investments and are not 

guaranteed.  As there is no guarantee that an investment will be profitable or repaid, prospective 

investors should not invest in the Interests if they cannot afford to lose the entire amount of their 

investment. 
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You will be prohibited from selling or otherwise transferring the Interests except in certain 

circumstances 

The Interests being sold in this Offering are restricted securities under the Securities Act, for which 

no public or private market presently exists or is ever intended to exist.  Transfers of the Interests 

are subject to restrictions of federal and state securities laws and to the restrictions set forth in the 

Operating Agreement and the Subscription Agreement.  As a result of these restrictions on transfer, 

it may be difficult or impossible to transfer the Interests to any transferees.  Accordingly, an 

investment in the Interests should be made only if the investor can assume the risks of an illiquid 

investment.  In addition, transfer of the Interests is subject to obtaining the consent of the Issuer, 

which may be withheld in the Issuer’s sole discretion. 

Distributions in respect of the Interests are contingent upon performance of the Reference 

Stocks 

The availability of Distributable Cash of the Issuer to make distributions in respect of the Interests 

to Members is contingent on the performance of the Reference Stocks to make payments on the 

Notes to the Issuer.  See “Risks Relating to the Notes” and “Risks Relating to the Reference 

Stocks” below. The performance of the Reference Stocks is subject to a variety of factors, 

including without limitation general macroeconomic risks, and there can be no assurance that the 

Reference Stocks will perform as anticipated. 

There are risks associated with indemnification of the Covered Persons 

The Issuer will indemnify the Covered Persons from any and all claims arising out of the 

management and operation of the Issuer, except for claims arising out of the fraud, gross 

negligence, bad faith or willful misconduct of a covered person.  Covered Persons will have no 

liability to the Issuer for a mistake or error in judgment or for any act or omission believed to be 

within its scope of authority unless such mistake, error of judgment or act or omission was made, 

performed or omitted by the covered persons fraudulently or in bad faith or constituted gross 

negligence.  As a result, a Member’s right to bring an action against a Covered Person may be 

severely limited. 

In a bankruptcy or similar proceeding of the Issuer, there may be uncertainty regarding the 

rights of a holder of Interests, if any, to access funds sent to the Issuer 

If the Issuer became a debtor in a bankruptcy proceeding, the legal right to administer the Issuer’s 

funds would generally vest with the bankruptcy trustee or debtor in possession.  In that case, a 

Member may have to seek a bankruptcy court order lifting the automatic stay and permitting a 

Member to withdraw its funds.  A Member may suffer delays in or be prevented from accessing 

its funds in any Issuer account as a result. 

Risks Relating to the Issuer and its Affiliates 

No federal or state authority regulates the Issuer  

The Issuer is not directly supervised or regulated by any federal or state authority with respect to 

the activities contemplated. 
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You will have no ability to take part in the management of the Issuer and will be relying on 

the Manager to do so 

The Issuer will be managed by the Manager.  Except as otherwise provided in the Operating 

Agreement, Members will have no right or power to take part in the management of the Issuer and 

will have no effective means of influencing day-to-day actions of or in the conduct of the affairs 

of the Issuer.  If for any reason, the principals of the Manager become unavailable to manage the 

Issuer, the Issuer and the Members may be materially harmed due to the unique knowledge or skill 

of such principal(s) that is no longer available. 

General leverage risks 

The Issuer may incur indebtedness to finance the purchase of Notes.  The exact amount of leverage 

accessed by the Issuer will depend on many factors, including the amount of collateral required to 

be posted, as well as availability and cost from financing providers. The amount of borrowings 

which the Issuer may have outstanding at any time may be significant in relation to its capital.  The 

use of leverage exposes the Issuer to a higher degree of additional risks, including: (i) greater losses 

from investments than would otherwise have been the case had it not used leverage; (ii) collateral 

requirements that may force premature liquidations of assets at disadvantageous prices and at times 

and in a manner that may exacerbate losses; and (iii) losses on investments where the investment 

fails to earn a return that equals or exceeds their respective costs of leverage. The use of leverage 

may expose the Issuer to larger losses (including the loss of value of an entire investment) as the 

result of relatively small adverse market movements. In the event of a sudden, precipitous drop in 

value of the Issuer’s assets, the Issuer might not be able to liquidate assets quickly enough to repay 

its borrowings, further magnifying the losses incurred. Additionally, there can be no guarantee that 

leverage will be obtained on favorable terms (or at all). 

Principals and employees of the Issuer and the Manager may be required to divert their time 

and resources due to obligations they have to other clients 

Principals and employees of the Issuer and the Manager serve or may serve as officers, directors 

or principals of entities that operate in the same or a related line of business as the Issuer or the 

Manager do. In serving in these multiple capacities, they may have obligations to other parties, the 

fulfillment of which may not be in the best interests of the Issuer, the Manager, or the Members. 

Principals and employees of the Issuer and the Manager may have conflicts of interest in allocating 

their time and resources between the Offering and other activities in which they are or may become 

involved, including the management of other investment vehicles on the Platform. Principals and 

employees of the Issuer and the Manager will devote only as much of its or their time and resources 

to our business as they, in their judgment, determine is reasonably required, which may be 

substantially less than their full time and resources. 

The Members will not be afforded the substantive protections of the Investment Company 

Act 

The Issuer is operated and structured so as not to be required to register as an investment company 

under the Investment Company Act of 1940, as amended (the “Investment Company Act”).  As 

a result, investors in the Interests will not be, and should not expect to be, afforded the substantive 
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protections of the Investment Company Act.  If the Issuer is deemed to be required to register as 

an investment company under the Investment Company Act, it could affect the Issuer’s business 

to a material degree. 

The Issuer may be more susceptible than a “diversified” fund regulated under the 

Investment Company Act to being adversely affected by any single corporate, economic, 

political or regulatory occurrence 

The Issuer is not classified as a “diversified fund” under the Investment Company Act. As a result, 

the Issuer can invest a greater portion of the its assets in obligations of a single issuer than a 

“diversified fund”.  The Issuer may therefore be more susceptible than a diversified fund to being 

adversely affected by any single corporate, economic, political, or regulatory occurrence.  As a 

result, the value of the Issuer’s portfolio of Notes will be more impacted by a change in value on 

a single Note than if the portfolio were more diversified.  

Concentration with respect to Note Issuers or Reference Stocks in the same or similar 

industries could negatively impact the Issuer's results 

The Issuer is not subject to any diversification requirements.  As a result, a single Note Issuer, or 

a single Reference Stock in the same or similar industries, may be linked to a disproportionate, 

and potentially significant, portion of the Notes acquired by the Issuer.  Concentration of risk 

among Note Issuers or the industries with respect to the related Reference Stocks (or any other sort 

of concentration) may expose the Issuer to disproportionate losses in the event of any adverse 

event or conditions affecting a Note Issuer, the value of Reference Stock, or any relevant industry 

or geographic region.  Such concentration of risk may reduce revenues, result in losses in the event 

of unfavorable market movements, market conditions or fraud, among other things, and may 

negate potential benefits to be gained from diversification in other respects.  Accordingly, 

concentration of any kind may negatively impact the Issuer's results. 

If the Issuer or the Manager became subject to the federal or state securities laws governing 

broker-dealers, its ability to conduct its business could be materially and adversely affected 

Both federal and state laws heavily regulate the manner in which “broker-dealers” are permitted 

to conduct their business activities.  The Issuer and the Manager are each structured and operated 

so as not to be characterized as a broker-dealer.  The Issuer and the Manager believe that neither 

is engaged in the business of (i) effecting transactions in securities for the account of others as 

described or (ii) in buying and selling securities for its own account, through a broker or otherwise, 

each as described under the Securities Exchange Act of 1934, as amended (the “Exchange Act”) 

or any similar provisions under state law.  If, however, the Issuer or the Manager is deemed to be 

a broker-dealer under the Exchange Act, it may be required to institute compliance requirements 

and its activities may be restricted, which could affect the Issuer’s business to a material degree. 

The Issuer is not registered as an investment adviser and such registration could materially 

and adversely affect the Issuer’s operations 

The Issuer is not required to be registered as an investment adviser under the Investment Advisers 

Act of 1940, as amended (the “Advisers Act”).  Accordingly, the Issuer is not subject to any of 

the recordkeeping or business practice provisions of the Advisers Act, although the Advisers Act 



400136885.7 

 

 

16 

 

antifraud provisions are applicable.  However, as result of the Dodd-Frank Wall Street Reform and 

Consumer Protection Act and the changes to applicable state laws, the Issuer may, in the future, 

be required to register as an investment adviser under the Advisers Act.  The performance of the 

Issuer’s investment portfolio could be materially and adversely affected if the Issuer were to 

become subject to the Advisers Act because of the various burdens of compliance therewith.   

Investors cannot be assured that, under certain conditions, changing circumstances or changes in 

the law, the Issuer may not become subject to such regulation. 

An investment in the Interests will likely be subject to certain tax and ERISA risks 

Investment in the Interests involves certain tax risks of general application to all investors in the 

Interests, and certain other risks specifically applicable to Individual Retirement Accounts 

(“IRAs”), Keogh plans, and other qualified retirement plans.  See “Certain United States Federal 

Tax Considerations”. 

The Issuer lacks an operating history and may not be successful 

The Issuer is a newly formed entity with no prior operating history from which to predict the 

prospects of the Interests.  The Issuer’s profitability is dependent upon many factors beyond its 

control.  Because the Issuer has no operating history directly relevant to the Interests, there is only 

a limited basis upon which to evaluate the Issuer’s prospects for achieving its intended business 

objectives described herein.  The performance of the Reference Stocks may not be indicative of 

the future performance of the corresponding Notes upon which the Issuer will depend for 

Distributable Cash to make distributions to Members in respect of the Interests. 

Changes in market conditions could adversely affect the value of the Issuer’s Note portfolio, 

which could negatively affect the Issuer’s business, results of operation and financial 

condition 

Changing market conditions, including but not limited to, the effects of the COVID-19 pandemic, 

changes in interest rates, the availability of credit, changes in tax laws, and other economic, social, 

geographic, demographic, political, regulatory and legal factors beyond the Issuer’s control, may 

affect anticipated returns on the Notes, which in turn may affect the overall performance of the 

Issuer. 

The Issuer, the Manager, the Note Issuers, the issuers of the Reference Stocks, and any third 

parties upon whom any of the foregoing may rely are subject to the effects of the COVID-19 

pandemic 

Laws, orders, public guidance and other measures taken by federal, state and local governments in 

response to the COVID-19 pandemic are unpredictable, and continued developments in response 

to changing conditions are likely.  Laws, regulations and orders which may adversely affect the 

operations of businesses in general may also adversely affect the businesses, financial conditions, 

or results of operations of the Issuer, the Manager, the issuers of the Reference Stocks and any 

third parties upon which any of the foregoing may rely or with which they may transact.  At this 

time, such impacts are difficult to predict in nature, scope and duration, and may continue to 

change as the COVID-19 pandemic continues.  Additionally, the business operations, financial 

conditions and results of operations of each of the Issuer, the Manager, the issuers of the Reference 
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Stocks, and any third parties that any of the foregoing may rely on in connection with the 

transactions contemplated in this Offering may be adversely impacted by the effects of COVID-

19 on their respective directors, officers, employees, agents and representatives. 

General operational risks 

The Issuer is exposed to the risk that external parties on whom the Issuer relies will be unable to 

fulfill their contractual obligation(s) to the Issuer.  Each of the Note Issuers and the Issuer may 

rely on one or more third-parties to process its transactions, including payments on the Reference 

Stocks and on the Notes, respectively, and the Issuer may further rely on one or more third parties 

to facilitate the payment of distributions to the Members.  Additionally, Yieldstreet may rely on 

computer hardware purchased and software licensed from third parties to operate the Platform.  

This purchased or licensed hardware and software may be physically located off-site, as is often 

the case with “cloud services”.  This purchased or licensed hardware and software may not 

continue to be available on commercially reasonable terms, or at all.  If Yieldstreet cannot continue 

to obtain those services elsewhere, or if it cannot transition to another processor quickly, The 

Issuer’s ability to process payments will suffer and the Members’ ability to receive distributions 

in respect of the Interests will be delayed or impaired.  The Issuer may also be subject to risk of 

fraud or operational errors by its respective employees and agents.  

The Issuer relies on third-parties and FDIC-insured banks to process transactions through 

the Platform. 

The Issuer relies on third-party and FDIC-insured depository institutions to process transactions 

through the Platform, including distributions in respect of the Interests. Under the ACH rules, if 

the Yieldstreet experiences a high rate of reversed transactions (“chargebacks”), Yieldstreet may 

be subject to sanctions and potentially disqualified from using the system to process payments. In 

addition, if for any reason, Yieldstreet’s third-party vendor and/or FDIC-insured bank that 

processes transactions, were no longer able to do so, Yieldstreet would be required to transition 

such services. In such event, the Issuer could experience significant delays in its ability to process 

payments timely and the Issuer’s ability to receive payments on the Notes will be delayed or 

impaired. 

Compliance with applicable law 

Although the Issuer will seek to comply with all federal, state and local regulations, there is no 

assurance that the Issuer will always be compliant or that there will not be allegations of non-

compliance even if the Issuer was or is fully compliant.  Any violation of applicable law could 

result in, among other things, damages, fines, penalties, litigation costs, investigation costs and 

even restrictions on the ability of the Issuer to conduct its business.  Furthermore, increased 

regulatory focus could require the Issuer to incur additional expenses to ensure compliance and 

may result in fines in the event of any violations. 

Litigation risks are impossible to foresee and associated legal fees and costs could adversely 

impact payments on the Notes 

The Issuer is exposed to the risk of litigation.  It is impossible to foresee the allegations that may 

be brought against such entities.  If the Issuer is required to incur legal fees and costs to respond 
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to a lawsuit, the costs and fees could have an adverse impact on the ability of the Issuer to make 

distributions in respect of the Interests. 

The Issuer and the Manager could be subject to governmental action to enforce rules and 

regulations governing the Interests 

While the Issuer and the Manager will each use all commercially reasonable efforts to comply with 

all laws, including federal, state and local laws and regulations, there is a possibility of 

governmental action to enforce any alleged violations of laws governing the operation of the Issuer 

and Manager, which may result in legal fees and damage awards that would adversely affect such 

entities. 

Because investors in the Interests will be diverse, the Issuer or the Manager may make 

management decisions that benefit one category of investors more than another 

Investors in the Notes are expected to be diverse, and subject to a variety of taxation, regulatory 

compliance and other obligations.  As a result, conflicts of interest may arise in connection with 

decisions made by the Issuer that may be more beneficial for one type of investor than for another 

type of investor.  In addressing such conflicts, the Issuer intends to consider the interests of the 

Issuer as a whole, not the interests of any investor individually. 

If the security of your confidential information stored on the Platform’s systems is breached 

or otherwise subjected to unauthorized access, your private information may be 

inadvertently disclosed or stolen. 

The Gramm-Leach-Bliley Act (“GLBA”) and other laws limit the disclosure of certain non-public 

personal information about a consumer to non-affiliated third parties and require financial 

institutions to disclose certain privacy policies and practices with respect to information sharing 

with both affiliates and non-affiliated third parties. Many states and a number of non- U.S. 

jurisdictions have enacted privacy and data security laws requiring safeguards on the privacy and 

security of consumers’ personally identifiable information. Other laws deal with obligations to 

safeguard and dispose of private information in a manner designed to avoid its dissemination. 

Privacy rules adopted by the U.S. Federal Trade Commission and SEC implement GLBA and 

other requirements and govern the disclosure of consumer financial information by certain 

financial institutions, ranging from banks to private investment funds. U.S. platforms following 

certain models generally are required to have privacy policies that conform to these GLBA and 

other requirements. In addition, such platforms typically have policies and procedures intended to 

maintain platform participants’ personal information securely and dispose of it properly. 

The Platform may store bank information and other personally-identifiable sensitive data of 

Members. The Platform is compliant with payment card industry security standards and uses daily 

security monitoring services and intrusion detection services monitoring malicious behavior. 

However, any willful security breach or other unauthorized access could cause the Members’ 

secure information to be stolen and used for criminal purposes, and the Members would be subject 

to increased risk of fraud or identity theft. Because techniques used to obtain unauthorized access 

or to sabotage systems change frequently and generally are not recognized until they are launched 

against a target, the Platform and Yieldstreet’s third-party hosting facilities may be unable to 
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anticipate these techniques or to implement adequate preventative measures. In addition, many 

states have enacted laws requiring companies to notify individuals of data security breaches 

involving their personal data. These mandatory disclosures regarding a security breach are costly 

to implement and often lead to widespread negative publicity, which may reduce confidence in the 

effectiveness of Yieldstreet’s data security measures. Any security breach, whether actual or 

perceived, would harm Yieldstreet’s reputation, and the value of the Members’ investment in the 

Interests could be adversely affected. Additionally, a security breach or violations of GLBA and 

other laws could subject Yieldstreet and the Issuer to litigation and/ or fines, penalties or other 

regulatory action, which, individually or in the aggregate, could have an adverse effect on 

Yieldstreet’s brand and reputation.  

Any significant disruption in service on the Platform or in its computer systems could 

materially and adversely affect the Issuer’s ability to perform its obligations. 

If a catastrophic event resulted in a Platform outage and physical data loss, the Issuer’s ability to 

perform its obligations would be materially and adversely affected. The satisfactory performance, 

reliability, and availability of the Platform’s technology and its underlying hosting services 

infrastructure are critical to the Issuer’s operations, level of customer service, reputation and ability 

to achieve its business objectives. The Platform’s hosting services infrastructure is provided by a 

third-party hosting provider (the “Hosting Provider”). The Platform also maintains a backup 

system at a separate location that is owned and operated by a third party. The Hosting Provider 

does not guarantee that users’ access to the Platform website will be uninterrupted, error-free or 

secure. The Platform’s operations depend on the Hosting Provider’s ability to protect its and the 

Platform’s systems in its facilities against damage or interruption from natural disasters, power or 

telecommunications failures, air quality, temperature, humidity and other environmental concerns, 

computer viruses or other attempts to harm our systems, criminal acts and similar events. If the 

Platform’s arrangement with the Hosting Provider is terminated, or there is a lapse of service or 

damage to its facilities, an interruption in service as well as delays and additional expense in 

arranging new facilities could be experienced. Any interruptions or delays in the Platform’s 

service, whether as a result of an error by the Hosting Provider or other third-party error, 

Yieldstreet’s error, natural disasters or security breaches, whether accidental or willful, could harm 

the Issuer’s ability to perform any services with respect to the Interests or its business operations, 

and could harm the Issuer’s relationships with Members and its reputation. Additionally, in the 

event of damage or interruption, any insurance policies maintained by Yieldstreet or any affiliate 

thereof may not adequately compensate such party for any losses that it may incur. Yieldstreet’s 

disaster recovery plan has not been tested under actual disaster conditions, and there would be 

some delay in recovering data and services in the event of an outage at a facility operated by the 

Hosting Provider. In addition, there is no guarantee that all data would be recoverable. These 

factors could prevent the Issuer from processing or posting payments on the Interests, divert 

employees’ attention and damage Yieldstreet’s brand and reputation. 

Risks Relating to the Notes 

The Notes are subject to general non-payment risk 

Any payment to be made on the Notes depends on the applicable Note Issuer’s ability to pay all 

amounts due and payable on the Notes.  Therefore, the Notes are subject to risk of non-payment 
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by the applicable Note Issuer.  If a Note Issuer were to default on its payment obligations, the 

Issuer may not receive any amounts owed to it under any Notes issued by such Note Issuer, which 

in turn may have a material adverse affect on distributions to Members in respect of the Interests.  

The Notes are subject to the credit risk of the relevant Note Issuer 

 

The Notes are subject to the credit risk of the relevant Note Issuer and its credit ratings and credit 

spreads may adversely affect the market value of the relevant Notes.  Investors are dependent on 

the Note Issuer’s ability to pay all amounts due on the Notes on the applicable payment dates, and 

therefore investors are subject to the Note Issuer’s credit risk and to changes in the market’s view 

of their creditworthiness.  Any decline in the Note Issuer’s credit ratings or increase in the credit 

spreads charged by the market for taking the Note Issuer’s credit risk is likely to adversely affect 

the value of the related Notes.  Payment on the Notes, including any repayment of principal, is 

subject to the creditworthiness of the Note Issuer. If a Note Issuer were to default on its payment 

obligations, the Issuer holding such Note may lose its entire investment in such Note, which in 

turn may have a material adverse effect on distributions to Members in respect of the Interests.  

 

The Issuer’s investment in the Notes may result in a loss which may materially affect 

distributions on the Interests 

 

The Notes do not guarantee any return of principal. The amount payable to the Issuer at maturity, 

if any, will be determined as described in this Memorandum and the Addendum.  The return on 

the Notes at maturity will depend on whether the Notes are called on any Observation Date, or if 

the Notes are not called, the extent to which the closing price of the Reference Stock on the final 

Observation Date is less than the applicable Barrier Protection Value. If a Note is not called and 

the closing price of the Reference Stock is below the Barrier Protection Value on the final 

Observation Date, the Issuer will lose 1% of the principal amount of such Note for every 1% 

decrease in the price per share of the Reference Stock below the closing price of the Reference 

Stock on the Initial Strike Date. Accordingly, the Issuer may lose the entire principal amount 

invested in a Note, which would materially adversely affect the distributions to you on the 

Interests. 
 

The Issuer may not receive any interest payments with respect to the Notes, resulting in a 

reduction of Distributable Cash from Returns to be distributed to Members on the Interests 

 

There is no guarantee that the Note Issuers will make periodic interest payments on the Notes. In 

respect of each Note, if the closing price of the Reference Stock on an Observation Date is less 

than the Barrier Protection Value, the Note Issuer will not pay the Issuer any interest payment on 

the subsequent interest payment date. If the closing price of the Reference Stock is less than the 

Barrier Protection Value on each of the Observation Dates, the applicable Note Issuer will not pay 

the Issuer any interest payments during the term of the Note, and the Issuer will not receive a 

positive return on its investment in the Note. Generally, this non-payment of the interest payment 

on the final Observation Date for any Note will coincide with a greater risk of non-payment of all 

or a portion of the principal amount of such Note; if the applicable Note Issuer does not pay the 

interest payment on the maturity date, the Issuer will also incur a loss of principal, because the 

closing price of the Reference Stock will be less than the applicable Barrier Protection Value. 
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The Issuer’s potential return on the Notes is limited, and thus in turn your potential return 

on the Interests is limited 

 

The Issuer’s potential return on each Note is limited by the Interest Rate specified therein, 

regardless of the appreciation of the Reference Stock to which such Note is linked. As a result, the 

Issuer’s return on an investment in the Notes could be less than the return that would have been 

realized by a direct investment by the Issuer in the Reference Stock. In addition, the total return 

on the Notes will vary based on the number of Observation Dates on which the interest payments 

become payable prior to maturity and redemption by the Note Issuer or repayment upon 

acceleration prior to the applicable stated maturity date on or prior to the first anniversary of the 

commencement of this Offering. Further, if the Notes are redeemed by the Note Issuer or repaid 

upon acceleration prior to the stated maturity date thereof, the Issuer will not receive any interest 

payments or any other payment in respect of any Observation Dates after the date on which such 

Notes are redeemed.  To the extent that the Notes could be redeemed as early as the first 

Observation Date, the total return on the Notes could be minimal. If the Notes are not redeemed, 

the Issuer will be subject to risks relating to a decline in value of the applicable Reference Stock 

and other risks relating to its investment in the Notes as described herein. 
 

The Issuer may not be able to recoup its investment in the Notes by resale in the secondary 

market 

 

If the Notes are not redeemed by the applicable Note Issuer or the obligations under the Note are 

not accelerated prior to the stated maturity thereof, the Issuer anticipates that it will hold the Notes 

until their stated maturity. In the event that the Issuer tries to sell the Notes in the secondary market, 

there can be no assurance that the Issuer will be able to recoup the value of its investment in the 

Notes, or that it will be able to sell the Notes even at a loss relative to their principal amount, even 

if the price of the Reference Stock is at or above the Barrier Protection Value. 

 

The Notes may be redeemed by the applicable Note Issuer early and are subject to 

reinvestment risk 

 

If the Notes are redeemed by the applicable Note Issuer prior to their stated maturity date, the term 

of the Notes will be reduced and the Issuer will not receive any payment on any Note after the date 

of redemption thereof.  In the event that the Notes are redeemed within one year following the 

commencement of this Offering, the Issuer may elect to reinvest the proceeds of the Notes by 

purchasing one or more Replacement Notes.  There is no guarantee that the Issuer would be able 

to reinvest the proceeds of any Notes into a Replacement Note at a comparable rate of return for a 

similar level of risk. To the extent the Issuer is able to reinvest the proceeds of any Notes in an 

investment comparable to the Notes being replaced, it may incur transaction costs such as dealer 

discounts and hedging costs built into the price of the Replacement Notes.  
 

The Interest Rates on the Notes will reflect in part the volatility of the Reference Stock and 

may not be sufficient to compensate the Issuer for the risk of loss at maturity 

 

“Volatility” refers to the frequency and magnitude of changes in the price of the Reference Stock. 

The greater the volatility of the applicable Reference Stock, the more likely it is that the Reference 

Stock price could close below the Barrier Protection Value on the final Observation Date of the 
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Notes. This risk will generally be reflected in a higher interest rate for the Notes than the interest 

rate payable on conventional debt securities with a comparable term. However, while the Interest 

Rate is set on the Initial Strike Date, the Reference Stock’s volatility can change significantly over 

the term of the Notes, and may increase. The price of the Reference Stock could fall sharply as of 

the final Observation Date, which could result in a significant loss of the Issuer’s principal. 
 

The Issuer’s return on the Notes may be lower than the return on a conventional debt 

security of comparable maturity 

 

The Issuer’s anticipated return on its investment in the Notes, which could be negative, may be 

less than the return the Issuer could earn on other investments.  The Issuer’s investment may not 

reflect the full opportunity cost to it when the Issuer takes into account factors that affect the time 

value of money, such as inflation. 
 

The Issuer will not be entitled to receive any dividend payments on any Reference Stock  

 

The Issuer will not be entitled to receive any dividend payments on any Reference Stock, and the 

Issuer’s anticipated return on its investment in the Notes will not reflect the return the Issuer would 

realize if it actually owned the Reference Stock and received the dividends paid on the Reference 

Stock. The closing price of the Reference Stock on the final Observation Date and the 

determination of the amount to be paid at maturity will not take into consideration the value of 

those dividends. 

 

Owning the Notes is not the same as owning the Reference Stock 

 

The return on the Notes owned by the Issuer may not reflect the return it would realize if it actually 

owned the Reference Stock. For instance, the Reference Stock may appreciate substantially during 

the term of the Notes, and the Issuer will not fully participate in that appreciation, because the 

Issuer’s positive return on the Notes, if any, is limited to the interest payments. The following 

factors, among others, may cause the financial return on the Notes to differ from the financial 

return the Issuer would receive by investing directly in the Reference Stock: (i) the return on a 

direct investment in the Reference Stock would depend primarily upon the relative appreciation or 

depreciation of the Reference Stock during the term of the Notes, and not on whether the closing 

price of the Reference Stock is equal to or greater than the Strike Price or the Barrier Protection 

Value on any Observation Date or is less than the Barrier Protection Value on the final Observation 

Date; (ii) in the case of a direct investment in the Reference Stock, the return could include 

substantial dividend payments or other distributions, which the Issuer will not receive as an 

investor in the Notes; (iii) in the case of a direct investment in the Reference Stock, the return 

could include rights, such as voting rights, that the Issuer will not have as an investor in the Notes; 

and (iv) a direct investment in the Reference Stock is likely to have tax consequences that are 

different from an investment in the Notes. 

 

If the price of the shares of the Reference Stock changes, the market value of the Issuer’s 

Notes may not change in the same manner 

 

Owning the Notes is not the same as owning shares of the Reference Stock. Accordingly, changes 

in the price of the Reference Stock may not result in a comparable change of the market value of 
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the Notes. If the closing price of one share of the Reference Stock on any trading day increases 

above the Strike Price on the Initial Strike Date or the Barrier Protection Value, the value of the 

Notes may not increase in a comparable manner, if at all. It is possible for the price of the shares 

of the Reference Stock to increase while the value of the Notes declines. 

 

In some circumstances, the payment the Issuer receives on the Notes may be based on the 

common stock issued by another issuer and not on the Reference Stock 

 

Following certain corporate events relating to the applicable issuer of Reference Stock where that 

issuer is not the surviving entity, the determination as to whether interest payments are due and 

payable to the Issuer on any interest payment date, or the amount the Issuer receives at maturity, 

may be based on the common stock of a successor to the issuer of such Reference Stock in 

combination with any cash or any other assets distributed to holders of such Reference Stock in 

connection with such corporate event, which may include securities issued by a non-U.S. company 

and quoted and traded in a foreign currency. If the issuer of any Reference Stock becomes subject 

to a Reorganization Event (as defined below) and the relevant property other than the Reference 

Stock that is distributed in respect of the Reference Stock consists solely of cash, these 

determinations may be based on a security issued by another issuer. The occurrence of these events 

and the consequent adjustments, may materially and adversely affect the value of the Notes. If a 

Reference Stock is discontinued, delisted or trading of such Reference Stock on its primary 

exchange is suspended, the determination as to the payments on the Notes may be based on a 

security issued by another issuer and not the Reference Stock. Such discontinuance, delisting or 

suspension of trading of the Reference Stock and the consequent adjustments may materially and 

adversely affect the value of the Notes. Each of the following is a “Reorganization Event” with 

respect to Reference Stock: (i) the Reference Stock is reclassified or changed; (ii) the issuer of the 

Reference Stock has been subject to a merger, consolidation or other combination and either is not 

the surviving entity or is the surviving entity but all the outstanding stock is exchanged for or 

converted into other property; (iii) a statutory share exchange involving the outstanding stock and 

the securities of another entity occurs, other than as part of an event described in the preceding 

clauses; (iv) the issuer of the Reference Stock sells or otherwise transfers its property and assets 

as an entirety or substantially as an entirety to another entity; (v) the issuer of the Reference Stock 

effects a spin-off—that is, issues to all holders of the Reference Stock securities of another issuer, 

other than as part of an event described in any of the preceding clauses; (vi) the issuer of the 

Reference Stock is liquidated, dissolved or wound up or is subject to a proceeding under any 

applicable bankruptcy, insolvency or other similar law; or (vii) another entity completes a tender 

or exchange offer for all of the outstanding stock of the issuer of the Reference Stock. 

 

The Calculation Agent may in certain circumstances in respect of a Reorganization Event 

with respect to a Reference Stock, choose a substitute reference stock which could have an 

adverse effect on the value of the Notes 

 

If the Calculation Agent determines that a commercially reasonable result is not achieved by 

valuing distribution property with respect to the Reference Stock upon becoming subject to a 

Reorganization Event, then the Calculation Agent may, in its sole discretion, substitute another 

stock for the Reference Stock.  If the Calculation Agent so determines, it may choose, in its sole 

discretion, the stock of a different company listed on a national securities exchange or quotation 
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system as a substitute for the Reference Stock.  For all purposes, the substitute stock will be 

deemed to be the Reference Stock. The Calculation Agent will determine, among other things, in 

its sole discretion, the Strike Price on the Initial Strike Date, the Protection Amount and the Barrier 

Protection Value and/or the manner of valuation of the substitute stock.  The Calculation Agent 

will have the right to make such adjustments to the calculation of the individual stock performance 

as it determines in its sole discretion as are necessary to preserve as nearly as possible the Note 

Issuer’s and the Issuer’s relative economic position prior to the Reorganization Event.  This 

determination will be binding on the Issuer notwithstanding that the Issuer may not agree that its 

economic position has been preserved by such substitution. 

 

The Issuer’s anti-dilution protection is limited 

 

Generally, the Calculation Agent will make adjustments to the Strike Price on the Initial Strike 

Date, the Protection Amount and the Barrier Protection Value for certain events affecting the 

shares of the Reference Stock, such as: the Reference Stock is subject to a stock split, a reverse 

stock split or receives a stock dividend or an extraordinary dividend; the issuer of the Reference 

Stock issues transferable rights or warrants to all holders of the Reference Stock to subscribe for 

or purchase the Reference Stock. The Calculation Agent is not required, however, to make such 

adjustments in response to all events that could affect the shares of the Reference Stock. If an event 

occurs that does not require the Calculation Agent to make an adjustment, such as an offering of 

common shares for cash, the value of the Notes may be materially and adversely affected.  In 

addition, all determinations and calculations concerning any such adjustment will be made by the 

Calculation Agent, which will be binding on the Issuer absent manifest error. The Calculation 

Agent may make any such adjustment, determination or calculation as necessary to achieve an 

equitable result.  

 

There may be no market through which the Issuer may sell the Notes, and the Issuer may 

not be able to sell the Notes 

An affiliate of the Note Issuers may sometimes act as a market maker for the Notes, but is not 

required to do so.  Because the Note Issuers do not expect that other market makers will participate 

significantly in the secondary market for the Notes, the price at which the Issuer may be able to 

trade the Notes is likely to depend on the price, if any, at which such affiliate is willing to buy the 

Notes.  If at any time such affiliates or another entity does not act as a market maker, it is likely 

that there would be little or no secondary market for the Notes.  It is expected that transaction costs 

in any secondary market would be high. As a result, the difference between the bid and asked 

prices for the Notes in any secondary market could be substantial. Therefore, in the event that the 

Issuer attempts to sell the Notes, whether to mitigate losses in respect of the Notes or for any other 

reason, the Issuer may suffer substantial losses. 

 

Prior to maturity, the value of the Notes will be influenced by many unpredictable factors 

Many economic and market factors will influence the value of the Notes.  It is expected that, 

generally, the closing price of one share of the Reference Stock on any day will affect the value of 

the Notes more than any other single factor.  However, you should not expect the value of the 

Notes in the secondary market to vary in proportion to changes in the closing price of one share of 

the Reference Stock.  The value of the Notes will be affected by a number of other factors that 
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may either offset or magnify each other, including: (i) the market price of the shares of the 

Reference Stock; (ii) whether the market price of the Reference Stock is below the Barrier 

Protection Value; (iii) the expected volatility of the Reference Stock; (iv) the time to maturity of 

the Notes; (v) the dividend rate on the Reference Stock; (vi) interest and yield rates in the market 

generally; (vii) the occurrence of certain events relating to the Reference Stock that may or may 

not require an adjustment to the Strike Price on the Initial Strike Date, the Protection Amount and 

the Barrier Protection Value; (viii) economic, financial, political, regulatory or judicial events that 

affect the Reference Stock or stock markets generally, and which may affect the closing price of 

shares of the Reference Stock on any Observation Date; and (ix) the Note Issuer’s 

creditworthiness, including actual or anticipated downgrades in its credit ratings.  Some or all of 

these factors will influence the price the Issuer will receive if it chooses to sell the Notes prior to 

maturity. The impact of any of the factors set forth above may enhance or offset some or all of any 

change resulting from another factor or factors. Therefore, in the event that the Issuer attempts to 

sell the Notes prior to maturity, whether to mitigate losses in respect of the Notes or for any other 

reason, depending on the above factors, the Issuer may suffer substantial losses. 

 

The Calculation Agent will have significant discretion with respect to the Notes, which may 

be exercised in a manner that is adverse to the Issuer’s interests, and thus in turn the 

Members’ interests 

 

The Calculation Agent will determine, among other things, the closing price of one share of the 

Reference Stock on each Observation Date; anti-dilution adjustments, if any; the closing price of 

the Reference Stock on the final Observation Date; the Barrier Protection Value; the underlying 

return; and the amount, if any, that the Note Issuer will pay to the holder of the Notes at maturity. 

The Calculation Agent will also be responsible for determining whether a market disruption event 

has occurred. The Calculation Agent may exercise its discretion in a manner which reduces the 

Issuer’s return on the Notes. Since these determinations by the Calculation Agent will affect the 

payments on the Notes, the Calculation Agent may have a conflict of interest if it needs to make a 

determination of this kind.  

 

Market disruptions may adversely affect the Issuer’s return on the Notes, which in turn may 

adversely affect distributions to Members 

 

The Calculation Agent may, in its sole discretion, determine that the markets have been affected 

in a manner that prevents it from properly determining the closing price of one share of the 

Reference Stock on any Observation Date or calculating the underlying return and the amount, if 

any, that the Note Issuer is required to pay at maturity. These events may include disruptions or 

suspensions of trading in the markets as a whole; the absence or limitation of trading in the 

Reference Stock in its primary market; the closure on any day of the primary market for the 

Reference Stock on a scheduled trading day prior to the scheduled weekday closing time of that 

market.  If the Calculation Agent, in its sole discretion, determines that any of these events prevents 

the Note Issuer or any of its affiliates from properly hedging their obligations under the Notes, it 

is possible that one or more of the Observation Dates and the maturity date will be postponed, and 

the Issuer’s return will be adversely affected. In such event, distributions to Members would be 

adversely affected. 

 



400136885.7 

 

 

26 

 

The Notes are non-recourse to the Note Issuers 

The Notes are non-recourse to the assets, funds and accounts of the Note Issuers.  As a result, in 

the event that a Note Issuer fails to pay any amount due and payable under the Notes, the Issuer 

will not have recourse to the assets of such Note Issuer to remedy such default, and as a result, the 

Issuer may not have sufficient Distributable Cash to distribute to Members in respect of the 

Interests for Members to realize any anticipated return on their investment in the Interests. 

Changing interest rates and prepayment features may decrease the value of the Notes 

All or a portion of the Notes may have fixed interest rates. The value of fixed interest rate debt 

instruments generally has an inverse relationship with future interest rates. Accordingly, if interest 

rates rise, the value of such instruments may decline. In addition, to the extent that the assets 

underlying specific financial instruments may be prepaid without penalty or premium, the value 

of such financial instruments may be negatively affected by increasing prepayments. Such 

prepayments tend to occur more frequently as interest rates decline. 

The Issuer and the Manager may rely on data about the Reference Stocks in connection with 

the Issuer’s acquisition of the Notes which it may be unable to separately verify, which could 

expose the Issuer to risks if such data is incorrect 

Issuers of Reference Stocks supply a variety of information regarding their business operations 

and financial conditions, and various third parties offer analytical and other services related to the 

evaluation of Reference Stocks for investment purposes. The Issuer and the Manager will make an 

attempt to verify portions of this information in connection with the acquisition of Notes 

corresponding to such Reference Stocks, but as a practical matter, portions of the information may 

be incomplete, inaccurate or intentionally false. If an issuer of Reference Stocks or any third party 

on which the Issuer relies supplies false, misleading or inaccurate information, the Issuer may lose 

all or a portion of its investment in the related Notes. 

The Issuer is exposed to the risk of fraud through the Notes held in our portfolio 

Investing in Notes involves the possibility of the Notes being subject to potential losses arising 

from material misrepresentation or omission on the part of the Note Issuers.  The Notes may also 

be subject to fraudulent behavior by an issuer of the Reference Stocks.  Such inaccuracy or 

incompleteness of representations or fraudulent behavior may adversely affect the valuation of the 

Notes and, may adversely affect distributions to be made on the Notes. The Issuer will rely upon 

the accuracy and completeness of representations made by Note Issuers, issuers of Reference 

Stocks and other service providers and cannot guarantee that the Issuer will detect occurrences of 

fraud.   

The Notes, the Issuer, the issuers of Reference Stocks and the Manager may be subject to the 

risk of loss arising from direct or indirect exposure to various catastrophic events, which 

may have a material effect on global financial markets 

The Notes, the Issuer, the issuers of Reference Stocks and the Manager may be subject to the risk 

of loss arising from direct or indirect exposure to various catastrophic events, including the 

following: hurricanes, earthquakes and other natural disasters; terrorism; and public health crises, 
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including the occurrence of a contagious disease. To the extent that any such event occurs and has 

a material effect on global financial markets or in specific relevant markets (or has a material effect 

on relevant locations) the risks of loss can be substantial and could have a material adverse effect 

on the Issuer’s ability to collect payments on the Notes and to make distributions to Members in 

respect of the Interests. 

The value of the Notes is linked to the performance of the Reference Stocks 

The value of the Notes is linked to the performance of the corresponding Reference Stocks.  Some 

or all of the Notes may provide for the repayment of principal at maturity.  The Issuer may not 

receive any periodic interest payments or receive only very low payments on such Notes. As a 

result, the overall return on such notes may be less, and possibly significantly less, than the amount 

the Issuer would have earned by investing the principal or other amount in such Notes in a debt 

security that bears interest at a prevailing market fixed or floating rate. 

The Issuer could lose its investment in the Notes  

The amount of principal and/or interest payable on the Notes will be determined by reference to 

the price, value or level of one or more Reference Stocks.  The direction and magnitude of the 

change in the value of the relevant Reference Stocks will determine the amount of principal and/or 

interest payable on the Notes. The terms of the Notes may or may not provide for the return of a 

percentage of the face amount at maturity or a minimum interest rate. Thus, the Issuer may lose 

all or a portion of the principal or other amount it invested in the Notes and may receive no interest 

in respect of the Notes. 

Significant aspects of the income tax treatment of an investment in the Notes may be 

uncertain 

 

The tax treatment of an investment by the Issuer in the Notes is uncertain, which in turn could have 

an effect on the tax consequences for each Member investing in the Interests.  The Internal 

Revenue Service has released a notice indicating that the Internal Revenue Service and the U.S. 

Treasury Department are actively considering whether to require the holder of an instrument 

similar to the Notes to accrue ordinary income on a current basis irrespective of the contingent 

nature of the interest on the Notes or whether the interest is actually paid.  If such interest must be 

accrued, each Member would be allocated a share of such interest and would be subject to U.S. 

federal and state income tax accordingly.  It is not possible to determine what guidance they will 

ultimately issue, if any. It is possible, however, that under such guidance, the Issuer, as a holder of 

the Notes will ultimately be required to accrue income on the Notes prospectively and could be 

required to accrue income on a retroactive basis as well.  See “Certain United States Federal 

Income Tax Considerations.” 

 

The Notes may be physically settled 

 

In lieu of making payments of cash in respect of the Notes, the Note Issuer may satisfy its payment 

obligations under the Notes by delivery of Reference Stock linked to such Notes in certain 

extraordinary circumstances.  In such event, the Issuer would attempt to liquidate any such 

Reference Stock in exchange for cash to make distributions in respect of the Interests.  There can 
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be no assurance that, at any time that the Issuer attempts to liquidate any Reference Stock, that the 

Issuer will be able to effect such a sale, and that the Issuer will be able to recoup all or any portion 

of its investment in the Notes.  Market factors beyond the control of the Issuer may adversely effect 

the value of the Reference Stock in any attempted sale thereof by the Issuer, which in turn would 

adversely affect the amount of Distributable Cash available for distribution in respect of the 

Interests. 

 

Risks relating to the Reference Stocks 

The issuer(s) of Reference Stocks corresponding to the Notes could take actions that may 

adversely affect the Notes 

The issuer(s) of Reference Stocks corresponding to the Notes will have no involvement with the 

issuance of the Notes and no obligations to the Issuer.  The issuer(s) of Reference Stocks 

corresponding to the Notes may take corporate actions, such as a merger or sale of assets, without 

regard to the interests of the Issuer or the Note Issuer.  Any of these actions could adversely affect 

the value of the Notes corresponding to such Reference Stocks. 

The Reference Stocks corresponding to the Notes may be volatile, which could damage the 

value of the Notes 

The value of some Reference Stocks are highly volatile.  Because the amounts payable with respect 

to the Notes are generally calculated based on the value of the corresponding Reference Stocks on 

a specified date or over a limited period of time, volatility in the value of the corresponding 

Reference Stocks increases the risk that the return on the Notes may be adversely affected by a 

fluctuation in the value of the corresponding Reference Stocks. The volatility of Reference Stocks 

may be affected by political or economic events, including governmental actions, or by the 

activities of participants in the relevant markets. Any of these events or activities could adversely 

affect the value of the Notes. 

The issuer of the Reference Stock — and thus the Reference Stock — is subject to various 

market risks 

 

The issuer of the Reference Stock, is subject to various market risks. Consequently, the prices of 

the Reference Stock may fluctuate depending on the respective markets in which the respective 

Reference Stock issuer operates. Market forces outside of the Note Issuer’s control could cause 

interest payments not to be paid or could cause the price of the Reference Stock to be below the 

Barrier Protection Value on the final Observation Date. The price of the Reference Stock can rise 

or fall sharply due to factors specific to that Reference Stock and the Reference Stock issuer, such 

as equity or commodity price volatility, earnings, financial conditions, corporate, industry and 

regulatory developments, management changes and decisions, and other events, and by general 

market factors, such as general securities and commodity market volatility and levels, interest rates 

and economic and political conditions. We urge all prospective investors to review financial and 

other information filed by the Reference Stock issuer with the SEC. 

 

Past performance of the Reference Stocks corresponding the Notes is not indicative of future 

performance 
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Historical information regarding past performance of Reference Stocks corresponding to the Notes 

is not indicative of future performance of such Reference Stocks. 
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FORWARD LOOKING STATEMENTS 

Some of the statements in this Memorandum and in the Addendum attached hereto that are not 

historical facts are “forward-looking” statements. Forward-looking statements can be identified by 

the use of words like “believes,” “could,” “possibly,” “probably,” “anticipates,” “estimates,” 

“projects,” “expects,” “expected,” “target,” “targeted,” “may,” “will,” “should,” “intend,” “plan,” 

“consider” or the negative of these expressions or other variations, or by discussions of strategy 

that involve risks and uncertainties.  These forward-looking statements are based on the Issuer’s 

current expectations and projections about future events and information currently available to the 

Issuer.  Although the Issuer believes that the assumptions for these forward-looking statements are 

reasonable, any of the assumptions could prove to be inaccurate. Some of the risks, uncertainties 

and assumptions are identified in the risk factors discussed above. 

The forward-looking statements in this Memorandum and in the Addendum attached hereto are 

only estimates and predictions.  Actual results could differ materially from those anticipated in the 

forward-looking statements due to risks, uncertainties or actual events differing from the 

assumptions underlying these statements.  These risks, uncertainties and assumptions include, but 

are not limited to, those discussed in this Memorandum. 

There are a number of important factors that could cause actual results or events to differ materially 

from those indicated in the forward-looking statements, including, among other things: (i) the 

performance of the Reference Stocks, which are speculative investments subject to general market 

risks and risks specific to the applicable Reference Stocks; (ii) the reliability of the information 

about the Reference Stocks relied upon by the Issuer, and the Issuer’s analysis thereof; (iii) the 

impact of future economic conditions on the performance of the Reference Stocks and, in turn, the 

Notes and the Interests; (iv) the Issuer’s compliance with applicable local, state and federal law, 

including without limitation the Securities Act; (v) the Issuer’s compliance with applicable 

regulations and regulatory developments or court decisions affecting its business; (v) the 

application of federal and state bankruptcy and insolvency laws to the Issuer; (vi) the other risks 

discussed under the “Risk Factors” section of this Memorandum. 

There may also be other factors that could cause our actual results to differ materially from the 

forward-looking statements in this Memorandum.  Given these risks and uncertainties, readers are 

cautioned not to place undue reliance on such forward-looking statements.  You should carefully 

read the factors described in this Memorandum for a description of certain risks that could, among 

other things, cause actual results to differ from these forward-looking statements. We do not 

assume any obligation to update any forward-looking statements, whether as a result of new 

information, future events or otherwise, except as required by law. 
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PLAN OF DISTRIBUTION/USE OF PROCEEDS 

Plan of Distribution 

The Interests will be offered and sold directly by the Issuer only through the online website 

platform operated by YieldStreet, at www.yieldstreet.com (the “Platform”).  No commissions for 

selling Interests will be paid to the Issuer, the Manager or the Issuer’s or Manager’s respective 

officers or employees.  While the Interests are expected to be offered and sold directly by the 

Issuer, the Manager and their respective officers and employees, the Issuer or Manager reserves 

the right in its sole discretion to offer and sell Interests through the services of independent broker-

dealers or third party registered investment advisers who are member firms of the Financial 

Industry Regulatory Authority. Qualified broker/dealers may be entitled to receive commissions 

for referring potential investors to the Issuer. The amount and nature of any commissions payable 

to broker-dealers and/or registered investment advisers is expected to vary in specific instances 

and would be agreed on a case-by-case basis.  The Interests are being offered by the Issuer pursuant 

to one or more exemptions under the Securities Act, each of which exempts non-public offerings 

of securities from federal registration.  Notes will be sold to only individuals and entities that 

qualify as “Accredited Investors” as defined in Rule 501(a) of Regulation D as promulgated under 

the Securities Act.  The Issuer may extend, suspend or terminate the Offering at any time and from 

time to time and without notice. 

Use of Proceeds 

The Issuer intends to use the net proceeds of the Offering to invest in the Notes to support the 

offering of Interests by the Issuer.  
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TERMS OF THE OPERATING AGREEMENT 

The following is a description of certain of the provisions governing the Issuer, which are set forth 

in the Operating Agreement.  The description of the terms of the Operating Agreement is qualified 

in its entirety by reference to the form of such Operating Agreement, a copy of which is attached 

hereto as Exhibit C. 

The Interests 

The Interests represent a proportionate share of the gross assets of the Issuer.  Prospective investors 

may purchase Interests for a purchase price set forth in and otherwise pursuant to the terms of a 

Subscription Agreement between such prospective investor and the Issuer. 

Liability of Members 

A Member will not generally be liable for obligations of the Issuer in excess of such Member’s 

Subscription Commitment.  Members will, however, be liable for (i) a portion, if any, of a 

distribution of capital which is in violation of the Delaware Membership Act and which is required 

to be returned to the Issuer pursuant to such Act and (ii) for any funds or property of the Issuer 

wrongfully distributed to them. 

Management of the Issuer 

The Issuer will be managed by the Manager.  The Manager may delegate certain management 

services, administrative and support responsibilities to affiliated or unaffiliated management 

companies as the Manager may from time to time select.  Subject to certain limitations in the 

Operating Agreement, the Manager will have full authority to execute on behalf of the Issuer any 

and all agreements, contracts, leases, subleases, licenses, conveyances, deeds, mortgages and other 

instruments. Except as expressly set forth in the Operating Agreement, Members shall not have 

any authority to manage the affairs of the Issuer. The Manager will also provide marketing, 

investor relations and other administrative services on the behalf of the Issuer with the goal of 

maximizing collections on the Notes and distributions in respect of the Interests. 

Capital Accounts 

The Issuer will establish and maintain a separate Capital Account (each, a “Capital Account”) 

with respect to each Member, in which payments in respect of the Notes, fees, expenses and certain 

other transactions will be reflected.  The balance of each Capital Account will initially be equal to 

the applicable Subscription Commitment of such investor that is accepted by the Issuer.  

Thereafter, the Capital Account of a Member will be reduced by the amount of any distributions 

charged to such Capital Account. 

Tax Allocations 

The Manager will determine the net profit or net loss for federal income tax reporting, as the case 
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may be, with respect to the Issuer for the applicable period, and will allocate such net profit or net 

loss pro rata to the Capital Accounts of the Members in accordance with their respective Interests. 

Distributions 

Distributions of Distributable Cash from Returns (as defined below) shall be made (i) on a 

quarterly basis, no later than five (5) business days following the end of each quarter so long as 

any Notes owned by the Issuer remain outstanding, and (ii) no later than five (5) business days 

following the maturity date of each Note owned by the Issuer, in each case in the following order 

of priority, subject to the proviso set forth below: 

(i) First, to the Manager to pay any outstanding Issuer Expenses (as defined below); 

 

(ii) Second, to the Manager, such Member’s portion, allocated pro rata in 

accordance with such Member’s Percentage Interests, of any accrued and 

outstanding Management Fees; 

 

(iii) Third, to each Member, its Percentage Interest of the Distributable Cash from 

Returns to the extent of the accrued but unpaid Member Return due and owing 

to such Member minus the unpaid Member Expense of such Member; provided, 

however, that if such Member Expense exceeds such Member’s Percentage 

Interest of such remaining amount, then such excess will be deducted from 

subsequent distributions to such Member. 

Distributions of Distributable Cash from Repayments (as defined below) shall be made (i) on a 

quarterly basis, no later than five (5) business days following the end of each quarter so long as 

any Notes owned by the Issuer remain outstanding, and (ii) no later than five (5) business days 

following the maturity date of each Note owned by the Issuer, in each case in the following order 

of priority, subject to the proviso set forth below:  

(i) First, to each Member, its Percentage Interest of the Distributable Cash from 

Repayments to the extent of such Member’s Capital Account; and 

 

(ii) Second, to the Manager to pay any outstanding Issuer Expenses (as defined 

below) that have not been paid out of Distributable Cash from Returns; 

 

Provided, however, that notwithstanding the foregoing, in the event that (i) any Note owned by the 

Issuer is redeemed prior to the stated maturity date, (ii) the obligations under any Note owned by 

the Issuer are accelerated, or (iii) any other event or condition occurs which causes all or any 

portion of the principal amount of such Note to be paid prior to the stated maturity date, in each of 

(i), (ii) or (iii) only on or prior to the first (1st) anniversary of the commencement of this Offering, 

then the Issuer, in its sole and absolute discretion, may elect to (i) make payments of all or any 

portion of such amount in accordance with the priority of payments set forth above, or (ii) to utilize 

such amount to purchase one or more replacement Notes (“Replacement Notes”) which satisfy 

the “Re-Investment Selection Criteria” set forth in the Addendum. 

"Member Return", as used herein, shall mean, with respect to the Members, an amount equal to 

(i) (A) the weighted average gross Interest Rate per annum of each of the Notes owned by the 
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Issuer, multiplied by (B) the aggregate outstanding principal balance of the Notes as of any date 

of determination, minus (B) any Management Fee paid to the Manager from the same distribution 

of Distributable Cash from Returns. 

“Distributable Cash”, as used herein, shall mean collectively, Distributable Cash from Returns 

and Distributable Cash from Repayments. 

“Distributable Cash from Returns”, as used herein, shall mean all cash received by the Issuer in 

respect of interest on the Notes. 

“Distributable Cash from Repayments”, as used herein, shall mean all cash received by the 

Issuer in respect of principal on the Notes, whether as a result of repayment at maturity, early 

redemption by the Note Issuer or acceleration for any reason. 

“Percentage Interests”, as used herein, will mean, with respect to each Member, the amount of 

such Member’s Subscription Commitment relative to the aggregate amount of all Members’ 

Subscription Commitments. 

“Member Expense.” Each Member shall be obligated to pay to the Manager in each fiscal year 

an amount equal to $150 as reimbursement for, or advances against anticipated future, Issuer 

Expenses; provided, however, that the Manager shall have the sole discretion to modify the 

Member Expense as an incentive. 

The Manager may, in its sole discretion, modify the foregoing distribution methodology in any 

way it reasonably determines to be beneficial to the Members for tax or other purposes, including 

but not limited to the application of Distributable Cash from Returns or Distributable Cash from 

Repayments, as applicable, to the return of a Member’s Subscription Commitment.  

Duration 

The term of the Issuer shall commence on the date of filing of the Articles of Organization thereof.  

The Issuer is expected to have a term of two (2) years from the last sale of Interests, which term 

corresponds to the maturity of the Notes initially acquired by the Issuer; provided that the Manager 

shall have the discretion to extend the term of the Issuer by an additional twelve (12) months for 

investments in Replacement Notes.  The term of the Issuer shall continue until it is dissolved in 

accordance with the Operating Agreement. 

Mandatory Withdrawals 

The Manager, in its sole discretion, may require any Member to withdraw all or part of its Capital 

Account balance in the event that the Manager determines it to be in the best interests of the Issuer 

for any reason and as further set forth in the Operating Agreement. Such withdrawal will take 

effect as of the close of business (5:00 p.m. New York time) on any day designated by the Manager 

(which shall be treated as the effective date of withdrawal for such withdrawal). 

Transfers 

Other than in the case of any Member that is an affiliate of the Manager, Members may not transfer 

any of their Interests or rights in, or obligations to, the Issuer without the prior written consent of 
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the Manager, which may be withheld or granted in the Manager’s sole discretion. 

Dissolution, Liquidation and Termination 

The Issuer will be dissolved upon the occurrence of any of the following events: 

(a) The distribution of all assets of the Issuer; 

 

(b) by unanimous written agreement of all Members; 

 

(c) upon approval and action of the Manager in its sole discretion; 

 

(d) ninety (90) days after an event of dissociation with respect to the last remaining 

Member of the Issuer; or 

 

(e) the entry of a decree of judicial dissolution under the Delaware Limited Liability 

Company Act, as amended from time to time. 

Dissolution of the Issuer will be effective on the day on which the event occurs giving rise to the 

dissolution, but the Issuer will not terminate until the Certificate of Formation of the Issuer has 

been cancelled and the assets of the Issuer have been distributed as provided in the Operating 

Agreement. 

Upon dissolution of the Issuer, the Manager, or liquidating trustee if one is appointed, will wind 

up the affairs of the Issuer and liquidate such of the Issuer assets as it considers appropriate, 

determining in its discretion the time, manner and terms of any sale or other disposition thereof.  

The Manager or liquidating trustee will first apply and distribute the assets to the payment of all 

taxes, debts and other obligations and liabilities of the Issuer (or establish a reserve therefor), and 

then apply any remaining proceeds of such liquidation in accordance with the order of priorities 

set forth in the Operating Agreement. 

Exculpation; Indemnification 

The Manager and its affiliates, each agent selected by them, each member, manager, shareholder, 

partner, director, trustee, officer and employee of any of the foregoing, and each of their respective 

successors and assigns, and each person who previously served in such capacity (collectively, the 

“Covered Persons”), will not be liable to the Issuer or any Member for any act or omission 

reasonably believed by such Covered Person to be within the scope of the authority granted such 

Covered Person under the Operating Agreement, except for acts or omissions of such Covered 

Person involving his, her or its own willful misconduct, gross negligence, or reckless disregard or 

other breach of his, her or its obligations and duties to the Issuer. The Issuer will indemnify each 

Covered Person against any and all liabilities, judgments, obligations, losses, damages, claims, 

actions, suits, or other proceedings, pending or threatened, before any court or administrative or 

legislative body, and as the same are accrued, in which such Covered Person may be or may have 

been involved as a party or otherwise or with which he, she or it may be or may have been 

threatened, while in office or thereafter, and reasonable costs, expenses, and disbursements 

(including legal and accounting fees and expenses) of any kind and nature whatsoever 
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(collectively, “Covered Losses”) that may be imposed on, incurred by, or asserted at any time 

against such Covered Person (whether or not indemnified against by other parties) in any way 

related to or arising out of the management and administration of the Issuer, the Issuer’s assets, or 

the action or inaction of such Covered Person hereunder (including actions or inactions related to 

the Issuer’s dissolution) or under contracts with the Issuer, except that no such Covered Person 

shall be entitled to indemnity for Covered Losses with respect to any matter as to which such 

Covered Person shall have been finally adjudicated in any such action, suit, or other proceeding, 

or otherwise by a court of competent jurisdiction, to have committed an act or omission involving 

his, her or its own willful misconduct, gross negligence, or reckless disregard or other breach of 

his, her or its obligations and duties to the Issuer. 

Reports to Members 

The Issuer will distribute to all Members audited financial information within one hundred and 

twenty (120) days after the end of each fiscal year. 

Amendment of the Operating Agreement 

The Operating Agreement may be amended with the consent of a Majority in Interest of the 

Members, provided that the Manager may, in its sole discretion, amend the Operating Agreement 

to: (i) reflect the admission or withdrawal of Members, (ii) cure any ambiguity, correct any 

scrivener’s error, or correct inconsistencies within the terms of the Operating Agreement, and (iii) 

modify the distribution methodology in any way the Manager reasonably determines to be 

beneficial to the Members for tax or other purposes, in each case, to the extent that such 

amendments do not materially adversely affect any Member’s Interests, or would alter the limited 

liability of any Member to change the status of the Issuer as a partnership for tax purposes. 

  



400136885.7 

 

 

37 

 

FEES AND EXPENSES 

Management Fee 

The Issuer will pay to the Manager a quarterly management fee (the “Management Fee”) based 

on an annual rate of one and one quarter percent (1.25%) of the outstanding principal amount of 

the Notes. 

Issuer and Manager Expenses 

The Issuer will pay for all expenses that it incurs, or that are incurred by the Manager in connection 

with its operations relating to the Issuer and the organizational expenses of the Issuer other than 

those specifically allocated to the Manager. Expenses to be borne by the Issuer (whether on its 

own behalf or on behalf of the Manager) include, without limitation, certain administrative 

expenses of the Issuer, including legal (including blue sky compliance), accounting, tax 

preparation, auditing and other professional fees and expenses, insurance premiums, 

administrative and regulatory expenses (including fees and disbursements related to litigation, 

collection efforts and to investigations, examinations and proceedings of any kind, including by 

governmental bodies or self-regulatory organizations), communication and investor reporting 

expenses, printing and mailing expenses, any expenses for services or materials the Members 

require the Manager to obtain, and expenses such as, interest on borrowings and other 

indebtedness, bank service fees, fees payable to automated clearing house companies, custodial 

expenses, collection fees, administrative fees and other similar fees, certain technology expenses 

and other reasonable expenses related to the purchase, retention, sale or transmittal of the Notes as 

are determined by the Manager in its discretion including, without limitation, the expenses 

associated with negotiating, drafting, structuring concluding and enforcing agreements with 

counterparties (collectively, the “Issuer Expenses”).  Members will be responsible for all cash 

expenditures made by the Issuer and all expenses borne by the Issuer.  Without duplication of the 

above, each Member shall be allocated and responsible for its Member Expense as reimbursement 

for, or advances against anticipated future, Issuer Expenses. 
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CONFLICTS OF INTEREST 

The following is a list of some of the important areas in which conflicts of interest of the Issuer 

and each of its principals, directors, officers and/or affiliates may arise.  No outside or independent 

review of these conflicts of interest will be performed. 

 

ALL PROSPECTIVE INVESTORS SHOULD UNDERSTAND THAT INVESTORS WILL 

HAVE ABSOLUTELY NO DIRECT INTEREST, CONTROL, VOTING RIGHTS OR 

INVOLVEMENT IN THE BUSINESS, AFFAIRS OR GOVERNANCE OF THE ISSUER.  

EACH PROSPECTIVE INVESTOR SHOULD UNDERSTAND THAT CONLICTS OF 

INTEREST WILL ROUTINELY OCCUR AS A RESULT OF THE MATTERS 

CONTEMPLATED HEREIN.  ALL PROSPECTIVE INVESTORS ARE STRONGLY 

ENCOURAGED TO CONSULT THEIR OWN INDEPENDENT LEGAL COUNSEL TO 

REVIEW AND ADVISE THEM WITH RESPECT TO THIS OFFERING AND 

MEMORANDUM. 

Prospective investors should be aware that by subscribing for Notes they have consented to the 

following conflicts of interest in the event of any proceeding alleging that such conflicts violated 

any duty owed by the Issuer and/or the Manager, or any affiliates thereof, to investors. 

The following inherent or potential conflicts of interest should be considered by prospective 

investors before subscribing for Notes. 

The Manager. The Issuer will be subject to certain conflicts of interest arising out of its relationship 

with the Manager, which intends to provide management services to the Issuer.  Although certain 

provisions of the Operating Agreement are designed to protect the interests of the Members in 

situations where conflicts may exist, such provisions do not eliminate such conflicts of interest.  

The agreements and arrangements among the Issuer and the Manager have been established by the 

Manager and are not the result of arm’s-length negotiations.   

Affiliates of the Issuer May Provide Funding and/or Leverage to the Issuer. Affiliates of the Issuer 

may make secured loans to the Issuer (a “Facility Provider”) for the purpose of enabling the Issuer 

to acquire Notes. Such Facility Provider will act to protect its interests with respect to its collateral 

(i.e. such Notes) until such Facility Provider has been paid in full with respect to its loan. No 

assurance can be given, however, as to how the affiliated relationship may impact the parties’ 

negotiations with respect to a default scenario. To the extent there is a borrower/lender relationship 

between the Issuer and any Facility Provider, the terms of such loans will be on commercial terms 

that, in the opinion of the Issuer, would not disadvantage investors in a manner intended to ensure 

fair and equitable treatment among the parties. 

Other Business Relationships.  The Issuer, the Manager, and each of their respective principals 

and employees will devote as much of their time to the activities of the Issuer as they deem 
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necessary in their sole and absolute discretion, subject to any legal requirements.  Such parties may 

also have investments and other business interests.  These relationships could be viewed as creating 

a conflict of interest in that the time and effort of such parties will not be devoted exclusively to 

the business of the Issuer, but will be allocated between the business of the Issuer and such other 

matters. 

Potential Conflicts of Interest Between the Manager and the Issuer.  The Manager and each of its 

principals, affiliates or employees, may individually invest in Reference Stocks corresponding to 

the Notes.  The Manager, its principals, employees and its affiliates may co-invest with the Issuer 

on substantially the same terms and at substantially the same time as the Issuer and may make 

investments without co-investment by the Issuer. 

Separate Ventures.  The Manager or its management, may currently or at any time hereafter 

organize, manage, serve as a managing member of entities or platforms other than the Issuer, with 

different or the same investment objectives, asset classes and strategies as the Issuer (a “Separate 

Venture”).  Neither the Manager nor its management will be restricted from participating in any 

Separate Venture. 

No Fiduciary Duties.  The Operating Agreement provides that, to the fullest extent permitted by 

law and notwithstanding any applicable provisions of law or equity or otherwise, the Manager and 

any of its officers, managers, directors, principals, equity owners or of any affiliate thereof shall 

not owe any fiduciary duty to any of the Members.  Furthermore, neither the Manager nor any of 

its officers, managers, directors, principals, equity owners or of any affiliate shall be liable to the 

Issuer or any of the Members with respect to any decisions made or actions taken by them with 

respect to any matter, except for a transaction in which any such party receives a personal benefit 

in violation or breach of this Operating Agreement, a knowing violation of the law by any such 

party, or any such party’s willful misconduct, gross negligence or bad faith. 
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LEGAL MATTERS 

Securities Act 

The Interests described herein will not be registered under the Securities Act, or any other 

securities law, including state securities or blue sky laws.  The Interests will be offered and sold in 

the United States in reliance upon the exemption from such registration requirements set forth in 

Section 4(a)(2) of the Securities Act and Rule 506(c) of Regulation D promulgated thereunder and 

other exemptions of similar import in the laws of the states and jurisdictions where the offering 

will be made.  Further, each investor must be prepared to bear the economic risk of the investment 

for an indefinite period, since these interests cannot be sold unless they are subsequently registered 

under the Securities Act or an exemption from such registration is available. The offer and issuance 

of the Interests in certain jurisdictions, in addition to those referred to above, may be restricted by 

law.  Prior to purchasing Interests, prospective investors should inform themselves as to the 

relevant securities laws, and other legal requirements within \their relevant jurisdiction.  

The Issuer has the right to redeem Interests acquired by any person, or in any transaction, in 

violation of applicable law or the terms of the Operating Agreement, as determined by the Issuer 

in its sole discretion. 
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CERTAIN UNITED STATES FEDERAL TAX CONSIDERATIONS 

The following discussion summarizes certain material United States federal income tax 

considerations that may be relevant to an investor that makes an investment in the Interests. This 

discussion does not address all tax considerations that may be relevant to an investor based on such 

investor’s particular circumstances or to an investor subject to special treatment under the Internal 

Revenue Code of 1986, as amended (the “Code”), including, without limitation, an investor that 

is a regulated investment company, a real estate investment trust, a personal holding company, a 

broker or dealer in securities, a bank or other financial institution, a United States expatriate, a 

non-United States tax-exempt or governmental entity, a charitable remainder trust or a person who 

acquired Interests in connection with the performance of services. Furthermore, no state, local, 

foreign or United States federal estate tax considerations or alternative minimum tax 

considerations are addressed. Investors should consult with their own tax advisors as to the specific 

United States federal, state, local, alternative minimum and foreign tax consequences to them as a 

result of an investment in the Interests. 

Except where specifically addressing considerations applicable to tax-exempt or foreign investors, 

this discussion assumes that each investor is a U.S. Investor that is not exempt from United States 

federal income taxation under the Code. As used herein, the term “U.S. Investor” means an 

investor that, for United States federal income tax purposes, is (i) a citizen or resident of the United 

States, (ii) a corporation, or other entity treated as a corporation for federal income tax purposes, 

created or organized in or under the laws of the United States or of any State, (iii) an estate, the 

income of which is subject to United States federal income taxation regardless of its source, or (iv) 

a trust if it (A) is subject to the primary supervision of a court within the United States and one or 

more United States persons (as described in Section 7701(a)(30) of the Code) have authority to 

control all substantial decisions of the trust, or (B) has a valid election in effect under applicable 

United States Treasury Regulations to be treated as a United States person. In addition, as used 

herein, the term U.S. Investor does not include any entity that is subject to special treatment under 

the Code. This discussion further assumes that an investor will hold the Interests as a capital asset 

for United States federal income tax purposes. If a partnership owns any Interests, the tax treatment 

of a partner in such partnership generally will depend upon the status of the partner and the 

activities of such partnership.  

This discussion is based on provisions of the Code, applicable final, temporary and proposed 

Treasury Regulations, judicial decisions and administrative rulings and practices in effect as of the 

date of this memorandum, all of which are subject to change, possibly with retroactive effect, and 

are subject to differing judicial or administrative interpretation, that may result in tax 

considerations that are materially different from those summarized herein. Finally, no rulings have 

been or will be requested from any governmental tax authorities as to any matter related to tax, 

and there can be no assurance that such authorities will not successfully assert a position contrary 

to one or more of the tax considerations discussed herein. 
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ALL PROSPECTIVE INVESTORS SHOULD CONSULT WITH THEIR OWN TAX 

ADVISORS AS TO THE SPECIFIC UNITED STATES FEDERAL, STATE AND LOCAL TAX 

CONSEQUENCES TO THEM OF SUCH INVESTMENT. 

Effect of Partnership Status 

It is intended that the Issuer will be treated for United States federal income tax purposes as a 

partnership and not as an association, taxable mortgage pool or publicly traded partnership, each 

of which is taxable as a corporation. A partnership is a “publicly traded partnership” if interests in 

the partnership are traded on an established securities market or are readily tradable on a secondary 

market. It is unlikely that the Issuer will be a publicly traded partnership, as there is no current 

intent to list interests for trading on an established securities market, and it is unlikely that interests 

will be readily tradable on a secondary market. The treatment of the Issuer as a partnership for 

United States federal income tax purposes may not be determinative of its treatment for state, local 

or foreign tax purposes. The following discussion assumes that the Issuer will be treated as a 

partnership for United States federal income tax purposes. 

As the “Partnership Representative,” the Manager will have the authority under the Operating 

Agreement to make, or decline to make, all applicable tax elections on behalf of the Issuer 

(including an election under Section 754 of the Code to adjust the tax basis of certain Issuer assets 

in connection with a distribution of property to a Member or the transfer of an interest in the 

Issuer). The actions of the Manager as “Partnership Representative” shall be binding on the Issuer 

and its Members and former Members. If an election under Section 754 of the Code is in effect, 

any Member that transfers its interest in the Issuer (together with the transferee of such interest) 

will be required to pay any costs associated with such election resulting from such transfer. 

Congress recently revised the rules applicable to U.S. federal income tax audits of partnerships 

(such as the Issuer) and the collection of any tax resulting from any such audits or other tax 

proceedings, generally for taxable years beginning after December 31, 2017. Under these rules, 

the partnership itself may be liable for a hypothetical increase in partner-level taxes (including 

interest and penalties) resulting from an adjustment of partnership tax items on audit, regardless 

of changes in the composition of the partners (or their relative ownership) between the year under 

audit and the year of the adjustment. The new rules also include an elective alternative method 

under which the additional taxes resulting from the adjustment are assessed against the affected 

partners, subject to a higher rate of interest than otherwise would apply. These changes could 

increase the U.S. federal income tax, interest, and/or penalties otherwise borne by us in the event 

of a U.S. federal income tax audit of the Issuer. 

Allocations of Profits and Losses 

As a partnership, the Issuer will not be subject to United States federal income tax. Instead, each 

U.S. Investor will be required to report on such Member’s United States federal income tax return 

its allocable share of the Issuer’s items of income, gain, loss and deduction substantially as if the 

items had been recognized directly by such Member. Accordingly, a Member generally will be 

required to pay tax on its share of the Issuer’s taxable income or gain in the year recognized without 

regard to whether the Issuer makes a corresponding cash distribution. Thus, a Member’s tax 

liability related to his, her, or its Interest could exceed the amounts (if any) distributed to such 
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Member in a particular year. Members should ensure that they have sufficient funds from other 

sources to pay all tax liabilities resulting from their investment in the Interests.  

We expect that the Notes should be treated for U.S. federal income tax purposes as “variable rate 

debt instruments.” Assuming such characterization is respected, interest paid on the Notes would 

generally be taxable to Investor Members as ordinary income at the time it accrues or is received 

in accordance with the Company’s method of accounting for U.S. federal income tax purposes, 

and gain or loss realized on the sale, exchange or other disposition of the Notes generally would 

be capital gain or loss. However, it is possible in some cases that the Notes would be treated for 

U.S. federal income tax purposes as “contingent payment debt instruments.” In such case, the 

timing and character of income with respect to the Notes would be significantly affected. Among 

other things, a U.S. Holder would be required to accrue interest income as original issue discount, 

subject to adjustments, at a “comparable yield” on the Notes and any gain on the sale, exchange 

or other disposition of the Notes would be treated as interest income.  Prospective investors should 

consult their tax advisers regarding the U.S. federal income tax consequences of an investment in 

the Interests. 

Distributions 

Except as described in the following paragraphs, distributions (as opposed to allocations of taxable 

income or gain) received by a Member from the Issuer generally will not be subject to tax, unless 

the Member receives a distribution of cash (including for this purpose any reduction in the 

investor’s share of the Issuer’s liabilities) in any tax year that exceeds such Member’s adjusted tax 

basis in its Interest in the Issuer. 

A Member’s adjusted tax basis in his, her, or its Interest will generally be equal to the amount paid 

for such Interest, increased by his, her, or its allocable share of income and liabilities (if any) of 

the Issuer, and decreased, but not below zero, by his, her, or its allocable share of distributions, 

losses, and reductions in such liabilities. Any cash distribution in excess of a Member’s adjusted 

tax basis for his, her, or its Interest will generally be taxable to him, her, or it as gain from the sale 

or exchange of such Interest. Any gain recognized by a U.S. Investor on the receipt of a distribution 

from the Issuer generally will be capital gain, but may be taxable as ordinary income, either in 

whole or in part, under certain circumstances. 

In general, a Member will not recognize gain on the distribution of property (other than cash and, 

unless the exception discussed below applies, marketable securities) and the adjusted tax basis of 

a Member in any property distributed will be the same as the Issuer ‘s adjusted tax basis but not in 

excess of the Member’s adjusted tax basis for his, her, or its Interest, reduced by any cash 

distributed in the transaction. It is expected that the Issuer will qualify as an “investment 

partnership” within the meaning of Section 731(c) of the Code. If the Issuer does so qualify, a 

Member that receives a distribution of marketable securities from the Issuer will not be required 

to recognize taxable gain on such distribution. If the Issuer does not so qualify, a Member may be 

required to recognize gain to the extent that the fair market value of the distributed securities 

exceeds the Member’s adjusted tax basis in its Interest in the Issuer. 
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No loss will be recognized by a Member upon the receipt of a distribution from the Issuer except 

where the distribution is a liquidating distribution consisting solely of cash, and the amount of cash 

is less than the Member’s adjusted tax basis in its Interest immediately before the distribution. 

Disposition of Interests 

In general, a Member will recognize gain or loss from a sale or other taxable disposition of an 

Interest in an amount equal to the difference, if any, between the amount realized on the sale or 

other taxable disposition and the Member's adjusted tax basis in the Interest. If an Interest is held 

as a capital asset of the Member, the gain or loss generally will be treated as long-term capital gain 

or loss, provided the Interest was held for more than one (1) year before the date of the sale or 

other taxable disposition. Some or all of the gain from a sale of an Interest may be characterized 

as ordinary income regardless of the Member's holding period of the Interest, however, to the 

extent of the Member's share of the Issuer 's unrealized receivables. 

Passive Activity Loss Rules and Other Limitations 

For certain Members (including individuals, estates, trusts and certain closely-held corporations), 

the ability to utilize tax losses allocated to such Members by the Issuer may be limited under the 

“at risk” limitations in Section 465 of the Code, the “passive activity loss” limitations in Section 

469 of the Code and/or other provisions of the Code. Members should consult with their own tax 

advisors regarding the potential applicability of the “at risk,” “passive activity loss” and other 

limitations that may be applicable to them under the Code. 

Section 163(d) of the Code disallows a non-corporate taxpayer’s deduction for “investment 

interest” in excess of “net investment income.” This limitation could apply to limit the deductibility 

of a non-corporate Member’s share of any interest paid by the Issuer, as well as the deductibility 

of interest paid by a noncorporate Member on indebtedness incurred to finance an investment in 

the Issuer. Additionally, Section 704(d) of the Code prohibits a Member from claiming partnership 

losses in excess of the Member’s adjusted tax basis in its partnership interest. If a Member’s 

allocable share of Issuer losses exceeds the Member’s adjusted tax basis in its Interest, such excess 

may not be deducted but will be carried over and will be deductible in any later year if and to the 

extent the Member’s adjusted tax basis exceeds zero and such loss carryover is otherwise 

deductible.  Each Member should have a sufficient adjusted tax basis in its Interest to deduct losses 

up to an amount equal to its cash investment in the Issuer. This limitation will apply to both 

individual and corporate Members. 

The income of the Issuer will generally not be considered “qualified business income” and 

therefore such income should not be eligible for the deduction associated with certain “pass-

through” businesses. 

For taxable years ending on or before December 31, 2025, in the case of a Member that is an 

individual, expenses of producing income, including management fees, are not generally 

deductible by such Member, assuming that the Issuer is not engaged in a trade or business for tax 

purposes, which is the Issuer’s current intention and belief. For taxable years beginning after 

December 31, 2025, such expenses are to be aggregated with unreimbursed employee business 

expenses and other expenses of producing income, and the aggregate amount of such expenses 
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will be deductible only to the extent such amount exceeds 2% of a taxpayer’s adjusted gross 

income. In addition, for taxable years beginning after December 31, 2025, total allowable itemized 

deductions, with certain exceptions, are reduced by a percentage of the amount of the taxpayer’s 

adjusted gross income in excess of a threshold amount. Thus, certain Members will not be able to 

enjoy the full tax benefit of their expenses of producing income. 

Tax Reporting by the Issuer 

The Issuer will annually provide to each U.S. Investor such information as may reasonably be 

necessary for such U.S. Investor to complete its tax returns as they relate to the Issuer. Because 

the Issuer cannot provide this information until it has received all necessary information with 

respect to its investments, a U.S. Investor may be required to file for tax extensions in order to 

allow sufficient time for the completion of their income tax returns. 

Tax-Exempt Investors 

Tax-exempt investors generally are exempt from United States federal income tax except with 

respect to “unrelated business taxable income” (“UBTI”) within the meaning of Sections 511-514 

of the Code. UBTI includes income derived from the active conduct of a trade or business and 

income and gain attributable to property with respect to which there is certain indebtedness that 

constitutes “acquisition indebtedness.” If a tax-exempt investor is an investor in a partnership that 

derives income that would be UBTI if derived directly by the tax-exempt investor, the tax-exempt 

investor’s allocable share of such partnership income constitutes UBTI. Subject to the rules 

regarding acquisition indebtedness, the Code generally excludes from UBTI (i) interest and 

dividend income, (ii) rents from real property and (iii) gain or loss from the sale, exchange or other 

disposition of property, other than property held for sale in the ordinary course of business. 

The Manager shall be under no obligation to manage the affairs of the Issuer in such a manner that 

a tax-exempt Member shall not, solely as a consequence of the Issuer’s activities, recognize UBTI. 

If a transaction in which a tax-exempt investor directly or indirectly participates is treated as a 

“prohibited tax shelter transaction” (which includes listed transactions and certain other categories 

of reportable transactions), a tax-exempt investor may be subject to United States excise taxes with 

respect to such transaction, and such excise taxes could be significant. Tax-exempt investors could 

be subject to such excise taxes if they engage in a reportable transaction with respect to their 

investment in the Issuer, or, under limited circumstances, if the Issuer engages in a reportable 

transaction. Tax-exempt investors should consult with their own tax advisors regarding the 

potential applicability of the prohibited tax shelter transaction rules to them. 

Each prospective tax-exempt investor should consult with its own tax advisors as to all aspects of 

UBTI and the implications to it of an investment in the Issuer. 

Disclosure of Reportable Transactions 

A taxpayer who participates in a “reportable transaction” generally is required to attach a 

disclosure schedule to its United States federal income tax return disclosing such taxpayer’s 

participation the transaction. Subject to various exceptions, reportable transaction includes, among 

other transactions, a transaction that results in a loss exceeding certain thresholds. If the Issuer 
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engages in any reportable transactions, certain U.S. Investors may have disclosure obligations with 

respect to their investment in the Issuer. Furthermore, a U.S. Investor may have a disclosure 

obligation with respect to its interest in the Issuer if the investor engages in a reportable transaction 

with respect to its interest in the Issuer. Failure to comply with these and other reporting 

requirements could result in the imposition of significant penalties. U.S. Investors should consult 

with their own tax advisors regarding the potential applicability of any disclosure requirements to 

them. 

State and Local Taxes 

In addition to the United States federal income tax consequences described above, prospective 

investors should consider potential state and local tax consequences of an investment in the Issuer. 

The Issuer and other entities through which investments are made may be subject to state or local 

income or similar taxes, including state or local tax withholding or reporting requirements. 

General 

The foregoing discussion is for general information purposes and intended only as a general 

summary of some of the principal United States federal income tax aspects of an investment in the 

Interests.  The tax rules applicable to investors are highly complex, and their effect, in certain 

instances, may not be free from doubt.  It also must be emphasized that the tax rules presently 

applicable with respect to the transactions described in this offering are subject to change at any 

time, and any such changes may or may not be made with retroactive effect. 
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SUBSCRIPTION PROCEDURES 

Each prospective investor must make a commitment (each, a “Subscription Commitment”) of at 

least ten thousand dollars ($10,000) in immediately available funds at the time of subscription or 

a binding commitment to deliver such funds, although the Manager reserves the right, in its sole 

discretion, to accept Subscription Commitments of lesser amounts or require Subscription 

Commitments of greater amounts. 

To purchase Interests, a prospective investor must meet the eligibility and suitability standards set 

forth in “Suitability Requirements” below. Additionally, a prospective investor must execute a 

Subscription Agreement accessed by the prospective investor via the Platform, together with 

providing ACH debits or wire transfers in the amount of the Subscription Commitment payable to 

the Issuer. Furthermore, to the extent the investor has established an account in its name at Evolve 

Bank & Trust (“Evolve Bank”), an FDIC insured bank (or any successor to Evolve Bank the Issuer 

may contract with), through the Platform, which we refer to as the investor’s “YieldStreet 

Wallet,” subscription payments may be made from funds already available in the investor’s 

YieldStreet Wallet at the time the subscription is submitted to the Issuer or may be deposited by 

the investor into its YieldStreet Wallet at the time of subscription via ACH debit from another 

account maintained by the investor. The Issuer will withdraw an investor’s subscription payment 

held in its YieldStreet Wallet upon acceptance of its subscription. By executing the Subscription 

Agreement via electronic signature on the Platform, an investor makes certain representations and 

warranties upon which the Issuer will rely in accepting subscriptions. CAREFULLY READ THE 

SUBSCRIPTION AGREEMENT IN ITS ENTIRETY BEFORE EXECUTING IT. 

The Issuer reserves the sole and absolute right to reject any subscription tendered for any reason 

or no reason, or to accept it in part only. Subscription Agreements are non-cancelable and 

irrevocable by the investor and subscription funds are non-refundable for any reason, except with 

the express written consent of the Issuer or as expressly set forth herein or in the Subscription 

Agreement. In the case of a subscription, if accepted by the Issuer, each purchase of Interests shall 

be effective only when (i) the Issuer countersigns the Subscription Agreement; (ii) the Issuer has 

withdrawn the investor’s subscription payment held in its YieldStreet Wallet or deposited the 

investor’s payment of the purchase price for the Interests with the Issuer and such funds have 

cleared or a combination of both; and (iii) the Issuer has issued the Interests. 
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Minimum Suitability Requirements. 

All subscribers must meet certain minimum suitability requirements, including, unless otherwise 

determined by the Issuer, qualifying as eligible investors.  An investment in the Interests should 

not be made by any person who cannot afford a loss of their entire principal.  The Issuer, in its 

discretion, may decline any subscription for Interests for any reason or for no reason. 

There is no established market for the Interests described herein and, because there is a prohibition 

on the transferability of the Interests, it is not expected that any public market will develop.  The 

sale of the Interests offered hereby has not been registered under the Securities Act, and the 

Interests cannot be resold unless they are subsequently registered under the Securities Act or an 

exemption therefrom is available.  Rule 144 under the Securities Act may not be available to 

investors in connection with such sales.  Additionally, there are significant restrictions on the 

transferability of the Interests as described herein. 

In addition, before any investor will be permitted to purchase any Interests, such investor will be 

required to represent that (A) it is acquiring such Interests for investment for its own account and 

not with a view to the distribution or resale thereof; and (B) the investor qualifies as an “Accredited 

Investor” as defined in Rule 501(a) of Regulation D as promulgated under the Securities Act.  

“Accredited Investor” has the meaning set forth below (all defined terms used therein have the 

meanings set forth in Regulation D or the Securities Act, as applicable, and section references 

therein correspond to the Securities Act). 

(i) Any bank as defined in section 3(a)(2) of the Act, or any savings and loan association 

or other institution as defined in section 3(a)(5)(A) of the Act whether acting in its 

individual or fiduciary capacity; any broker or dealer registered pursuant to section 15 

of the Securities Exchange Act of 1934; any investment adviser registered pursuant to 

section 203 of the Investment Advisers Act of 1940 or registered pursuant to the laws 

of a state; any investment adviser relying on the exemption from registering with the 

SEC under section 203(l) or (m) of the Investment Advisers Act of 1940; any insurance 

company as defined in section 2(a)(13) of the Act; any investment company registered 

under the Investment Company Act of 1940 or a business development company as 

defined in section 2(a)(48) of that Act; any Small Business Investment Company 

licensed by the U.S. Small Business Administration under section 301(c) or (d) of the 

Small Business Investment Act of 1958; any Rural Business Investment Company as 

defined in section 384A of the Consolidated Farm and Rural Development Act; any 

plan established and maintained by a state, its political subdivisions, or any agency or 

instrumentality of a state or its political subdivisions, for the benefit of its employees, 

if such plan has total assets in excess of $5,000,000; any employee benefit plan within 

the meaning of the Employee Retirement Income Security Act of 1974 if the investment 

decision is made by a plan fiduciary, as defined in section 3(21) of such act, which is 

either a bank, savings and loan association, insurance company, or registered 

investment adviser, or if the employee benefit plan has total assets in excess of 

$5,000,000 or, if a self-directed plan, with investment decisions made solely by persons 

that are accredited investors; 
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(ii) Any private business development company as defined in section 202(a)(22) of the 

Investment Advisers Act of 1940;  

(iii) Any organization described in section 501(c)(3) of the Internal Revenue Code, 

corporation, Massachusetts or similar business trust, partnership, or limited liability 

company, not formed for the specific purpose of acquiring the securities offered, with 

total assets in excess of $5,000,000;  

(iv) Any director, executive officer, or general partner of the issuer of the securities being 

offered or sold, or any director, executive officer, or general partner of a general partner 

of that issuer;  

(v) Any natural person whose individual net worth, or joint net worth with that person's 

spouse or spousal equivalent (which shall mean a cohabitant occupying a relationship 

generally equivalent to that of a spouse), at the time of his or her purchase exceeds 

$1,000,000 (excluding the value of such person’s primary residence);  

(vi) Any natural person who had an individual income in excess of $200,000 in each of the 

two most recent years or joint income with that person's spouse or spousal equivalent 

in excess of $300,000 in each of those years and has a reasonable expectation of 

reaching the same income level in the current year;  

(vii) Any trust, with total assets in excess of $5,000,000, not formed for the specific purpose 

of acquiring the securities offered, whose purchase is directed by a sophisticated person 

as described in Rule 506(b)(2)(ii);  

(i) Any entity in which all of the equity owners are Accredited Investors; 

 

(ii) Any entity, of a type not listed in paragraph (i), (ii), (iii), (vii), or (viii), not formed for 

the specific purpose of acquiring the securities offered, owning investments in excess 

of $5,000,000; 

 

(iii) Any natural person holding in good standing one or more professional certifications or 

designations or credentials from an accredited educational institution that the SEC has 

designated as qualifying an individual for accredited investor status; 

 

(iv) Any natural person who is a “knowledgeable employee,” as defined in rule 3c-5(a)(4) 

under the Investment Company Act of 1940, of the issuer of the securities being offered 

or sold where the issuer would be an investment company, as defined in section 3 of 

such act, but for the exclusion provided by either section 3(c)(1) or section 3(c)(7) of 

such act; 

 

(v) Any “family office,” as defined in rule 202(a)(11)(G)-1 under the Investment Advisers 

Act of 1940: (i) With assets under management in excess of $5,000,000, (ii) That is not 

formed for the specific purpose of acquiring the securities offered, and (iii) Whose 

prospective investment is directed by a person who has such knowledge and experience 
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in financial and business matters that such family office is capable of evaluating the 

merits and risks of the prospective investment; or 

 

(vi) Any “family client,” as defined in rule 202(a)(11)(G)-1 under the Investment Advisers 

Act of 1940, of a family office meeting the requirements in paragraph (xii) of this 

section and whose prospective investment in the issuer is directed by such family office 

pursuant to paragraph (xii)(iii). 

Anti-Money Laundering Regulations 

To ensure compliance with applicable statutory requirements relating to anti-money laundering 

and anti-terrorism initiatives, the Issuer, or the Manager on behalf of the Issuer, may require 

verification of identity from all prospective investors.  Depending on the circumstances of each 

subscription, it is not normally necessary to obtain full documentary evidence of identity where:  

(a) the investor is a qualified financial institution; or (b) the investor makes the payment from an 

account held in the investor’s name at a qualified financial institution. 

The Issuer, and the Manager on behalf of the Issuer, reserve the right to request such further 

information as they consider necessary to verify the identity of a prospective investor.  In the event 

of delay or failure by the prospective investor to produce any information required for verification 

purposes, the Issuer may refuse to accept a subscription commitment until proper information has 

been provided, and any funds received will be returned without interest to the account from which 

the monies were originally debited. 
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ADDITIONAL INFORMATION 

Prospective investors are invited to contact the Issuer for a further explanation of the terms and 

conditions of this offering of Interests and to obtain any additional information necessary to verify 

the information contained in this Memorandum to the extent the Issuer possesses such information 

or can acquire it without unreasonable effort or expense.  Requests for all such information or other 

inquiries should be directed to Yieldstreet Investor Relations via email at 

investments@yieldstreet.com or by postage-paid mail at 300 Park Avenue, 15th Floor, New York, 

NY 10022, ATTN: Investor Relations. 
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PRIVACY NOTICE 

In the normal course of formation, operation and dissolution, the Issuer will collect and disclose 

certain private information about the Members.  Personal financial information about the 

Members, such as their names, addresses, social security numbers, assets and incomes, will be 

obtained from Subscription Agreements and other documents. Other personal information about 

the Members, such as account balances, account data and information about their participation in 

other investments, will be obtained in the course of transactions between the Members and the 

Issuer or its affiliates. 

Except as described below, this private information will be disclosed only as permitted by 

applicable law to the Issuer’s affiliates and service providers, including the Issuer’s accountants, 

attorneys, broker-dealers, custodians, transfer agents, nonaffiliated companies for everyday 

business purposes, such as to process transactions, maintain accounts and respond to legal process, 

and any other parties whose services are necessary or convenient to the formation and operation 

of the Issuer. Any party receiving private information about the holders of the Interests pursuant 

to the preceding sentence will be authorized to use such information only to perform the services 

required and as permitted by applicable law. No party receiving a Member’s personal information 

will be authorized to use or share that information for any other purpose. 

With respect to personnel of the Issuer and its affiliates, access to private information about the 

Members will be restricted to individuals who require such access to provide services to the Issuer. 

The Issuer will maintain physical, electronic, and procedural safeguards that comply with federal 

regulations to guard private information about the Members. 

In all events, the Issuer may disclose information regarding the Members: (i) as required by 

applicable law and (ii) as provided for in the applicable Subscription Agreement. 

The foregoing privacy notice reflects a privacy policy that has been adopted by the Issuer. It may 

be updated from time to time upon notice to the Members. 
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EXHIBIT A 

OFFERING LEGENDS 

The distribution of this Memorandum and the offer and sale of the Interests in certain jurisdictions 

may be restricted by law.  This Memorandum does not constitute an offer to sell or solicitation of 

an offer to buy in any state or other U.S. or non-U.S. jurisdiction to any person to whom it is 

unlawful to make such offer or solicitation in such state or jurisdiction.  This Offering does not 

constitute an offer of the Interests to the public, and no action has been or will be taken to permit 

a public offering in any jurisdiction where action would be required for that purpose.  The Interests 

may not be offered or sold, directly or indirectly, and this Memorandum may not be distributed in 

any jurisdiction, except in accordance with the legal requirements applicable in such jurisdiction.  

Prospective purchasers should inform themselves as to the legal requirements and tax 

consequences within the countries of their citizenship, residence, domicile and place of business 

with respect to the acquisition, holding or disposal of the Interests, and any foreign exchange 

restrictions that may be relevant thereto. 

 

NOTICE TO INVESTORS IN ALL STATES:  In making an investment decision, investors 

must rely on their own examination of the Issuer, the Interests and the terms of this Offering, 

including the merits and risks involved.  The Interests have not been recommended by any U.S. 

Federal or state securities commission or regulatory authority.  Furthermore, the foregoing 

authorities have not confirmed the accuracy or determined the adequacy of this document.  Any 

representation to the contrary is a criminal offense.  The Interests are subject to restrictions on 

transferability and resale and the Interests generally may not be transferred or resold except as 

permitted under the U.S. Securities Laws, pursuant to registration or exemption therefrom.  

Purchasers should be aware that they may be required to bear the financial risks of this investment 

for an indefinite period of time. 

 

NOTICE TO RESIDENTS OF CALIFORNIA: THE SALE OF THE INTERESTS WHICH 

ARE THE SUBJECT OF THIS MEMORANDUM HAS NOT BEEN QUALIFIED WITH THE 

COMMISSIONER OF CORPORATIONS OF THE STATE OF CALIFORNIA AND THE 

ISSUANCE OF SUCH INTERESTS OR THE PAYMENT OR RECEIPT OF ANY PART OF 

THE CONSIDERATION THEREFOR PRIOR TO SUCH QUALIFICATION IS UNLAWFUL, 

UNLESS THE SALE OF INTERESTS IS EXEMPT FROM THE QUALIFICATION BY 

SECTION 25100, 25102 OR 25105 OF THE CALIFORNIA CORPORATIONS CODE.  THE 

RIGHTS OF ALL PARTIES ARE EXPRESSLY CONDITIONED UPON SUCH 

QUALIFICATION BEING OBTAINED, UNLESS THE SALE IS SO EXEMPT. 

 

NOTICE TO RESIDENTS OF NEW YORK:  This Memorandum has not been reviewed by the 

Attorney General of the State of New York prior to its issuance and use (except that copies may 

have been filed with the Attorney General of the State of New York as part of an application for 

exemption).  The Attorney General has not passed on or endorsed the merits of this Offering.  Any 

representation to the contrary is unlawful. 

 

NOTICE TO RESIDENTS OF FLORIDA: If the securities referred to herein are sold to, and 

acquired by, five (5) or more Florida residents in a transaction exempt under Section 517.061 of 



400136885.7 

 

 

2 

 

the Florida Securities Act, each Florida investor may have the right to withdraw his, her, or its 

investment within three (3) days after the first tender of consideration made by such investor, or 

within three (3) days after the availability of this privilege is communicated to such investor, 

whichever occurs later. 

 

NASAA UNIFORM LEGEND: In making an investment decision investors must rely on their 

own examination of the person or entity creating the securities and the terms of the Offering, 

including the merits and risks involved. The Interests have not been recommended by any federal 

or state securities commission or regulatory authority. Furthermore, the foregoing authorities have 

not confirmed the accuracy or determined the adequacy of this document.  Any representation to 

the contrary is a criminal offense.  The Interests are subject to restrictions on transferability and 

resale and may not be transferred or resold except as permitted under the Securities Act of 1933, 

and the applicable state securities laws, pursuant to registration or exemption therefrom.  

Purchasers should be made aware that they will be required to bear the financial risks of this 

investment for an indefinite period of time. 

 

Notice to New Hampshire Residents:  Neither the fact that a registration statement or an 

application for a license has been filed under this chapter with the state of New Hampshire nor the 

fact that a security is effectively registered or a person is licensed in the state of New Hampshire 

constitutes a finding by the secretary of state that any document filed under RSA 421-B is true, 

complete and not misleading. Neither any such fact nor the fact that an exemption or exception is 

available for a security or a transaction means that the secretary of state has passed in any way 

upon the merits or qualifications of, or recommended or given approval to, any person, security, 

or transaction. It is unlawful to make, or cause to be made, to any prospective purchaser, customer, 

or client any representation inconsistent with the provisions of this paragraph. 
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EXHIBIT B 

ADDENDUM 

The Issuer is offering the Interests to investors that meet certain eligibility standards pursuant to 

the Securities Act of 1933, as amended (the “Securities Act”), as described in the Memorandum.  

The Issuer owns, or will acquire, one or more promissory notes (each, a “Note”) issued by one or 

more financial institutions (each, a “Note Issuer”), that pay interest and principal linked to the 

performance of certain common stocks (the “Reference Stocks”).  This Addendum sets forth 

certain material terms applicable to the Interests offered by the Issuer, the Notes owned by the 

Issuer and the Reference Stocks corresponding to such Notes. 

 

This summary of terms is not complete, and each prospective Investor should carefully read the 

entire Memorandum, this Addendum with all exhibits and other documents referenced in the 

Memorandum or this Addendum, including, without limitation, the Subscription Agreement and 

the Operating Agreement.  EACH PROSPECTIVE INVESTOR SHOULD MAKE ITS OWN 

INVESTIGATIONS AND EVALUATIONS OF THE REFERENCE STOCKS IN 

CONNECTION WITH AN INVESTMENT IN THE INTERESTS, AND SHOULD NOT 

CONSTRUE THE CONTENTS OF THE MEMORANDUM OR THIS ADDENDUM AS 

INVESTMENT ADVICE. 

I. Terms of Notes 

Key Terms of Notes 

 

The Notes are senior, unsecured debt obligations of the Note Issuer.  Payments of interest and 

principal on each Note will be made by the applicable Note Issuer solely to the extent that the 

corresponding Reference Stocks described herein perform within certain prescribed parameters 

set forth below.  Certain key terms of the Notes initially acquired by the Issuer are set forth below: 

 

Reference 

Stock 

(Ticker) 

Minimum 

Interest 

Rate 

Protection  

Amount 

Note Issuer Call 

Feature 

Payment 

Frequency 

Initial 

Strike Date 

Maturity 

Date 

Citigroup 

(C) 9.75% 30% Barclays 
Issuer 

Discretion 
Quarterly 05/28/2021 6/2/2023 

Dr. Horton 

Inc. (DHI) 10.3% 35% JP Morgan 
Issuer 

Discretion 
Quarterly 05/28/2021 6/2/2023 

Facebook, 

Inc (FB) 10.25% 30% 
Goldman 

Sachs 
Issuer 

Discretion 
Quarterly 05/28/2021 6/2/2023 

Micron 

Technology, 

Inc (MU) 12.5% 33% 
Goldman 

Sachs 

Issuer 

Discretion 
Quarterly 05/28/2021 6/2/2023 

General 

Motors 

Company 

(GM 9.5% 30% 
Goldman 

Sachs 

Issuer 

Discretion 
Quarterly 05/28/2021 6/2/2023 
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Observation 

Periods 

Observation 

Dates 

1 8/30/2021 

2 11/29/2021 

3 2/28/2022 

4 5/31/2022 

5 8/29/2022 

6 11/28/2022 

7 2/28/2023 

8 5/30/2023 

 

 

 

Glossary of Terms 

 

Barrier Protection Value: In respect of each Note, an amount equal to the product of (i) one (1) 

minus the Protection Amount, multiplied by (ii) the applicable Strike Price. 

 

Call Feature: In respect of each Note, the Note Issuer’s rights to redeem the Note during the term 

thereof.  “Issuer Discretion” means that the applicable Note Issuer may redeem a Note at any 

time in its sole discretion following the expiration of the first Observation Period.   

 

Initial Strike Date: In respect of a Reference Stock, the initial trade date on which the Strike Price 

in respect of such Reference Stock is determined. 

 

Interest Rate: In respect of each Note, the annual interest rate applicable thereto.   

 

Maturity Date: In respect of each Note, the date upon which the principal amount of, and all 

accrued and unpaid interest on, such Note is due and payable.   

 

Minimum Interest Rate: In respect of each Note, the Interest Rate applicable thereto on the date 

hereof, which may be subject to increase through and including the applicable Initial Strike Date 

based on certain conditions. 

 

Note Issuer: In respect of each Note, the financial institution that issued such Note linked to the 

corresponding Reference Stock. 

 

Observation Date: In respect of each Note, the final day of each calendar quarter during the term 

of such Note, subject to postponement in the event of certain market disruption events.  

 

Observation Period: In respect of each Note, the first day of each calendar quarter following an 

Observation Date through and including the last day of such calendar quarter. 

 

Payment Frequency: In respect of each Note, the frequency of the Observation Dates and interest 
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payment dates of such Note. 

 

Protection Amount: The amount (expressed as a percentage) of losses in respect of the Reference 

Stock that can be absorbed without any reduction of payments of interest or principal to holders 

of the corresponding Notes.  The Protection Amount may be subject to adjustment upon the 

occurrence of certain corporate events affecting the Reference Stock. 

 

Strike Price: The closing price of one share of the Reference Stock on the Initial Strike Date or 

Subsequent Strike Date, as applicable.  The Strike Price may be subject to adjustment upon the 

occurrence of certain corporate events affecting the Reference Stock.  

 

“Subsequent Strike Date” means, in respect of a Reference Stock, the trade date on which the 

Strike Price in respect of such Reference Stock underlying a Replacement Note is determined. 

 

 

Note Payment Mechanics 

 

If the closing price of the Reference Stock corresponding to a Note is greater than or equal to the 

Barrier Protection Value for such Note at the close of business on the applicable Observation Date, 

interest due and payable as of the interest payment date immediately following such Observation 

Date will be paid at the applicable Interest Rate as specified in such Note.  If the closing price of 

the Reference Stock corresponding to such Note is less than the Barrier Protection Value for such 

Note on the applicable Observation Date, no interest shall be due and payable as of the interest 

payment date immediately following such Observation Date.  

 

In the event that the closing price of the Reference Stock on the final Observation Date is lower 

than the Barrier Protection Value, then payments on the Note will be correspondingly reduced in 

direct proportion to the decrease in the stock price from the Strike Price on the Initial Strike Date. 

In the event that the closing price of the Reference Stock on the final Observation Date is equal to 

or greater than the Barrier Protection Value, then the applicable Note Issuer will pay to the holder 

of such Note an amount equal to the sum of (i) the outstanding principal amount of such Note, 

plus, (ii) any accrued and unpaid interest thereon. 

 

Upon early redemption of a Note or at maturity, subject to the immediately preceding paragraph, 

the applicable Note Issuer will pay to the holder of such Note an amount equal to the sum of (i) 

the outstanding principal amount of such Note, plus, (ii) any accrued and unpaid interest thereon. 
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Sample Note Payment Calculation 

 

 
 

● For illustration purposes only, the Issuer purchases a Note in the principal amount of 

$100,000 linked to a Reference Stock.  

 

● At the end of the first Observation Period, the purchase price of the Reference Stock has 

increased by 2%, which is higher than the Barrier Protection Value. Thus, the quarterly 

interest payment will be paid in full at the specified interest rate of three percent (3%). 

 

● Similarly, at the end of each of the second and third Observation Periods, the purchase 

price of the Reference Stock has increased by five percent (5%) and nine percent (9%), 

respectively.  Thus, the quarterly interest payment will be paid in full at the specified 

interest rate of three percent (3%).  

 

● At the end of the fourth Observation Period, the purchase price of the Reference Stock has 

decreased by fifteen percent (15%), but still exceeds the Barrier Protection Value.  Thus, 

the quarterly interest payment will be paid in full at the specified interest rate of three 

percent (3%). 

 

● At the end of the fifth Observation Period, the price of the stock has decreased by twenty 
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seven percent (27%), and is no longer equal to or greater than the Barrier Protection Value.  

Thus, no quarterly interest payment is due and payable under the Note. 

 

● At the end of the sixth Observation Period (at the Maturity Date for the Note) illustrated 

above by scenario 6A, the purchase price of the Reference Stock is again equal to or greater 

than the Barrier Protection Value.  Thus, the quarterly interest payment will be paid in full 

at the specified interest rate of three percent (3%).  Additionally, the outstanding principal 

amount of the Note is payable on the Maturity Date. 

 

● At the end of the sixth Observation Period (at the Maturity Date for the Note) illustrated 

above by an alternative scenario 6B, the purchase price of the Reference Stock is less than 

the Barrier Protection Value.  Thus, no quarterly interest payment is due and payable under 

the Note.  Additionally, the Note Issuer shall be required to repay a principal amount equal 

to $65,000 on the Maturity Date. 

 

II. Re-Investment Selection Criteria 

In the event that (i) any Note owned by the Issuer is redeemed prior to the stated maturity date, 

(ii) the obligations under any Note owned by the Issuer are accelerated, or (iii) any other event or 

condition occurs which causes all or any portion of the principal amount of such Note to be paid 

prior to the stated maturity date, in each of (i), (ii) or (iii) only on or prior to the first (1st) 

anniversary of the commencement of this Offering, then the Issuer, in its sole and absolute 

discretion, may elect to exercise its discretion to purchase a replacement Note (a “Replacement 

Note”, and such Note will, as of the applicable purchase date thereof, satisfy each of the following 

criteria:  

 

● The applicable Protection Amount is at least equal to or greater than or equal to twenty five 

percent (25%); 

 

● The Maturity Date is twenty-four (24) months from the date of issuance of such Note; 

 

● The Interest Rate is between seven percent (7%) and fourteen percent (14%); and 

 

● Each issuer of Reference Stocks corresponding to such Note has a market capitalization of 

at least ten billion dollars ($10,000,000,000). 

 
 

*  *  * 
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OPERATING AGREEMENT 

[See attached] 
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THE SECURITIES EVIDENCED HEREBY HAVE BEEN ISSUED AND SOLD WITHOUT 

REGISTRATION UNDER THE UNITED STATES SECURITIES ACT OF 1933, AS AMENDED 

(THE “SECURITIES ACT”) OR THE SECURITIES LAWS OF ANY STATE, IN RELIANCE 

UPON CERTAIN EXEMPTIVE PROVISIONS OF SAID ACTS.  SAID SECURITIES CANNOT 

BE SOLD OR TRANSFERRED EXCEPT IF, IN THE OPINION OF COUNSEL TO THE 

COMPANY, SUCH SALE OR TRANSFER WOULD BE: (1) PURSUANT TO AN EFFECTIVE 

REGISTRATION STATEMENT UNDER THE SECURITIES ACT OR PURSUANT TO AN 

EXEMPTION FROM SUCH REGISTRATION; AND (2) IN A TRANSACTION WHICH IS 

EXEMPT UNDER APPLICABLE STATE SECURITIES LAWS, OR PURSUANT TO 

EFFECTIVE REGISTRATION STATEMENTS UNDER SUCH ACTS, OR IN A 

TRANSACTION WHICH IS OTHERWISE IN COMPLIANCE WITH SUCH ACTS. 

OPERATING AGREEMENT OF 

YS SN DIV I LLC 

a Delaware limited liability company 

  

THIS OPERATING AGREEMENT (this “Operating Agreement”) of YS SN DIV I LLC, a 

Delaware limited liability company (the “Company”), is made and entered into as of the 13th day of May, 

2021 (the “Effective Date”) by and among the Company, YIELDSTREET MANAGEMENT, LLC, a 

Delaware limited liability company (the “Managing Member”), and the members who may become 

party hereto from time to time (the “Investor Members” and, together with the Managing Member, the 

“Members”). 

 

STATEMENT OF BACKGROUND 

 

Each of the parties hereto desires to form a limited liability company under the name of YS SN 

DIV I LLC pursuant to the terms of the Act (as defined below) for the purposes hereinafter described. 

 

The parties hereto desire to set forth their respective rights, duties and responsibilities with 

respect to the Company. 

 

NOW, THEREFORE, in consideration of the above-stated premises, and of the mutual promises, 

obligations and agreements contained herein, the receipt and sufficiency of which is hereby 

acknowledged, the parties do hereby agree as follows: 

 

ARTICLE 1: DEFINITIONS 

In addition to terms defined elsewhere in this Operating Agreement, the following terms used in 

this Operating Agreement shall have the following meanings (unless otherwise expressly provided 

herein): 

 

“Accredited Investor.”  “Accredited Investor” as defined in Rule 501(a) of Regulation D under 

the Securities Act. 

 

“Act.”  The Delaware Limited Liability Company Act, as amended from time to time. 

 

“Adjusted Capital Account Deficit.”  With respect to each Member, the deficit balance, if any, in 

such Member’s Capital Account as of the end of the relevant Fiscal Year or other period, after giving 

effect to the following adjustments: 
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(a) credit to such Capital Account any amounts which such Member is deemed to be 

obligated to restore pursuant to the penultimate sentences of Regulations Sections 1.704-2(g)(1) 

and 1.704-2(i)(5); and 

(b) debit to such Capital Account the items described in Sections 1.704-

1(b)(2)(ii)(d)(4), 1.704-1(b)(2)(ii)(d)(5), and 1.704-1(b)(2)(ii)(d)(6) of the Regulations. 

The foregoing definition of Adjusted Capital Account Deficit is intended to comply with the provisions of 

Section 1.704-1(b)(2)(ii)(d) of the Regulations and shall be interpreted consistently therewith. 

 

“Affected Members.”  Affected Members has the meaning set forth in in Section 12.13(c). 

 

“Affiliate.”  With respect to any Person, another Person that directly, or indirectly through one or 

more intermediaries, Controls or is Controlled by or is under common Control with the Person specified. 

“Control” means the possession, directly or indirectly, of the power to direct or cause the direction of the 

management or policies of a Person, whether through the ability to exercise voting power, by contract or 

otherwise. “Controlling” and “Controlled” have meanings correlative thereto. 

 

“Business Day.”  Any day other than (a) a Saturday or a Sunday, (b) Rosh Hashanah (both days), 

Yom Kippur, Sukkot (first two (2) days), Shmini Atzeret, Simchat Torah, Passover (first two (2) days and 

last two (2) days) and Shavuot (both days) or (c) any day on which commercial banks in New York, New 

York are authorized or required to close. 

“Capital Account.”  With respect to any Member, the Capital Account maintained for such 

Person in accordance with the following provisions: 

  (a) to each Member’s Capital Account, there shall be credited such Member’s 

Capital Contributions, such Member’s distributive share of Profit and any items in the nature of income or 

gain that are specially allocated pursuant to Section 8.02 and Section 8.03 hereof, and the amount of any 

Company liabilities assumed by such Member or which are secured by any Company property distributed 

to such Member; 

  (b) to each Member’s Capital Account, there shall be debited the amount of cash and 

the fair market value (as determined by the Managing Member in its sole discretion) of any Company 

property distributed to such Member pursuant to any provisions of this Operating Agreement net of any 

liabilities that are secured by such property, such Member’s distributive share of Loss and any items in 

the nature of deductions or losses that are specially allocated pursuant to Section 8.02 and Section 8.03 

hereof, and the amount of any liabilities of such Member under Section 7.05 or assumed by the Company 

or which are secured by any property contributed by such Member to the Company; 

  (c) in determining the amount of any liability for purposes of subsections (a) and (b) 

hereof, there shall be taken into account Code §752(c) and any other applicable provisions of the Code 

and Regulations; and 

  (d) to the extent that Regulation §1.704-1(b)(2)(iv) specifies adjustments to Capital 

Accounts, which are not otherwise provided for in this Operating Agreement, in order that the allocations 

of Profit, Loss and items of income, gain, loss and deduction will have substantial economic effect under 

Regulation §1.704-1(b)(2)(ii) or be deemed to be in accordance with the Members’ interests in the 

Company under Regulation §1.704-2(e), then Capital Accounts shall be adjusted as so required by the 

Regulations. 
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The foregoing provisions and the other provisions of this Operating Agreement relating to the 

maintenance of Capital Accounts are intended to comply with Regulation §1.704-1(b), and shall be 

interpreted and applied in a manner consistent with such Regulations. 

 

“Capital Contribution.” Any contribution, as defined in the Act, to the capital of the Company in 

cash or property by an Investor Member whenever made, including the Subscription Commitment. 

“Certificate of Formation.”  The Certificate of Formation of the Company, as filed with the 

Secretary of State of the State of Delaware on May 13, 2021, as the same may be amended from time to 

time. 

 

“Code.”  The Internal Revenue Code of 1986, as amended from time to time. 

 

“Company Minimum Gain.”  “Company Minimum Gain”, as defined in Regulation §1.704-

2(b)(2) and as computed in accordance with Regulation §1.704-2(d). 

 

“Covered Person.”  The Managing Member, any of its Affiliates (excluding the Company), any 

agent selected by any of the foregoing, any member, manager, shareholder, partner, director, trustee, 

officer or employee of any of the foregoing, each of their respective successors and assigns, and each 

person who previously served in such capacity. 

 

“Designated Individual.”  Designated Individual has the meaning set forth in in Section 12.13(a). 

 

“Distributable Cash.”  All Distributable Cash from Returns and Distributable Cash from 

Repayments received by the Company. 

 

“Distributable Cash from Returns.”  All cash received by the Company in respect of payments of 

interest on any Notes owned by the Company. 

 

“Distributable Cash from Repayments.”  All cash received by the Company in respect of 

payments of principal on any Notes owned by the Company, whether as a result of repayment of any Note 

at maturity, early redemption of any Note by the applicable Note Issuer, or acceleration of any Note 

Issuer’s obligations under a Note for any reason. 

 

“Fiscal Year.”  The Company’s fiscal year, which shall be the calendar year. 

 

“Gross Asset Value.” With respect to any asset, the asset’s adjusted basis for federal income tax 

purposes, except as follows: 

(a) The initial Gross Asset Value of any asset contributed by a Member to the 

Company shall be the gross fair market value of such asset, as determined in good faith by the 

contributing Member and the Managing Member as of the date of such contribution; 

(b) The Gross Asset Values of all assets of the Company shall be adjusted to equal 

their respective gross fair market values, as determined in good faith by the Managing Member as of the 

following times: (i) the acquisition of Interests by any new or existing Member in exchange for more than 

a de minimis Capital Contribution or for services rendered to the Company; (ii) the distribution by the 

Company to a Member of more than a de minimis amount of property as consideration for the redemption 

of an Interest; and (iii) the liquidation of the Company within the meaning of Treasury Regulations 

Section 1.704-1(b)(2)(ii)(g); provided, however, that adjustments pursuant to clauses (i) and (ii) above 

shall be made only if the Managing Member reasonably determines that such adjustments are necessary 
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or appropriate to reflect the relative economic rights of the Members in the Company or that the absence 

of such an adjustment adversely and disproportionately affects any Member; 

(c) The Gross Asset Value of any asset of the Company distributed to any Member 

shall be adjusted to equal the gross fair market value of such asset on the date of distribution, as 

determined in good faith by the Managing Member; 

(d) The Gross Asset Values of assets of the Company shall be increased (or 

decreased) to reflect any adjustments to the adjusted tax bases of such assets pursuant to Code Section 

734(b) or Code Section 743(b), but only to the extent that such adjustments are taken into account in 

determining Capital Accounts pursuant to Treasury Regulations Section 1.704–1(b)(2)(iv)(m); provided, 

however, that Gross Asset Values shall not be adjusted pursuant to this subparagraph to the extent the 

Managing Member determines that an adjustment pursuant to subparagraph (b) above is necessary or 

appropriate in connection with a transaction that would otherwise result in an adjustment pursuant to this 

subsection;  

(e) If the Gross Asset Value of an asset has been determined or adjusted pursuant to 

any of the subsections above, such Gross Asset Value shall thereafter be adjusted by the depreciation 

taken into account with respect to such asset and shall be utilized for purposes of computing Profit or 

Loss; and 

(f) The foregoing definition of Gross Asset Value is intended to comply with the 

provisions of Regulations Section 1.704-1(b)(2)(iv) and shall be interpreted and applied consistently 

therewith.  

“Interest.”  An ownership interest in the Company, including all of the rights and responsibilities 

appurtenant thereto. 

 

“Investor Members.”  Investor Members shall have the meaning set forth in the Recitals hereto. 

 

“Management Fee.”  A fee payable by the Company to the Managing Member on a quarterly 

basis no less than five (5) Business Days in advance of the first Business Day of each calendar quarter, in 

an amount equal to one and one quarter percent (1.25%) of the outstanding principal amount of the Notes 

as of the first day of such calendar quarter. 

 

“Managing Member.”  The Managing Member designated pursuant to this Operating Agreement.  

Specifically, the Managing Member shall have the meaning set forth in the Preamble hereto. 

 

“Member.”  Member shall have the meaning set forth in the Preamble hereto. 

 

“Member Expense.”  An amount equal to one hundred and fifty dollars ($150) payable by each 

Investor Member to the Company on an annual basis, but in any event not later than five (5) business 

days following the end of each fiscal year; provided, that payment of the Member Expense may be 

waived in whole or in part by the Managing Member in its sole discretion.  

 

“Member Nonrecourse Debt.”  As set forth in Regulation §1.704-2(b)(4), any Company liability 

to the extent that the liability is nonrecourse for purposes of Regulation §1.1001-2, and a Member (or 

related person within the meaning of Regulation §1.752-4(b)) bears the economic risk of loss within the 

meaning of Regulation §1.752-2. 
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“Member Nonrecourse Debt Minimum Gain.”  An amount, with respect to each Member 

Nonrecourse Debt, determined in accordance with Regulation §1.704-2(i)(3). 

 

“Member Return.”  With respect to each Investor Member, an amount equal to (i) (A) the 

weighted average gross interest rate per annum of each of the Notes owned by the Company, multiplied 

by (B) the aggregate outstanding principal balance of the Notes as of any date of determination, minus (B) 

any Management Fee paid to the Manager from the same distribution of Distributable Cash from Returns. 

 

“Notices.”  Notices has the meaning set forth in in Section 12.14. 

 

“Operating Expenses.” All expenses incurred by the Company or that are incurred by the 

Managing Member in connection with its operations relating to the Company and the organizational 

expenses of the Company, including, without limitation, certain administrative expenses of the Company, 

including legal (including blue sky compliance), accounting, tax preparation, auditing and other 

professional fees and expenses, insurance premiums, administrative and regulatory expenses (including 

fees and disbursements related to litigation, collection efforts and to investigations, examinations and 

proceedings of any kind, including by governmental bodies or self-regulatory organizations), 

communication and investor reporting expenses, printing and mailing expenses, any expenses for services 

or materials the Investor Members require the Manager to obtain, and expenses such as, interest on 

borrowings and other indebtedness, bank service fees, fees payable to automated clearing house 

companies, custodial expenses, collection fees, administrative fees and other similar fees, certain 

technology expenses and other reasonable expenses related to the purchase, retention, sale or transmittal 

of the Notes as are determined by the Manager in its discretion including, without limitation, the expenses 

associated with negotiating, drafting, structuring concluding and enforcing agreements with 

counterparties. 

 

“Officer.”  Officer shall have the meaning set forth in Section 4.02(g). 

 

“Partnership Audit Rules.”  Subchapter C of Chapter 63 of the Code (Sections 6221 et seq.), as 

enacted by the Bipartisan Budget Act of 2015, as amended from time to time, any similar state and local 

provisions, and any Treasury Regulations and other guidance promulgated thereunder. 

 

“Partnership Representative.”  Partnership Representative has the meaning set forth in in Section 

12.13(a). 

 

“Percentage Interest.”  The rights of a Member in the allocation of Profits and Losses, and 

distributions of cash, all pursuant to the terms of this Operating Agreement.  For each Member, his or her 

individual Percentage Interest is equal to the percentage obtained by dividing (i) such Member’s 

aggregate Subscription Commitments by (ii) the aggregate amount of Subscription Commitments made 

by all of the Members.    

 

“Person.”  Any individual or any general partnership, limited partnership, limited liability 

company, corporation, joint venture, trust, business trust, cooperative or association or any foreign trust or 

foreign business organization, and the heirs, executors, administrators, legal representatives, successors, 

and assigns of such “Person” where the context so permits.  

“Prime Rate.” means the highest per annum rate of interest referenced as the “Prime Rate” as 

reported in the Money Rates Section of the Wall Street Journal, on the date of determination. 

“Profit” or “Loss.”  For each Fiscal Year or other period, an amount equal to the Company’s 

taxable income or loss for such year or period, determined in accordance with Code §703(a) (for this 
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purpose, all items of income, gain, loss, or deduction required to be stated separately pursuant to Code 

§703(a)(1) shall be included in taxable income or loss), with the following adjustments: 

(a) Any income of the Company that is exempt from federal income tax and not otherwise 

taken into account in computing Profit or Loss shall be added to such taxable income or loss; 

(b) Any expenditures of the Company described in Code §705(a)(2)(B) or treated as Code 

§705(a)(2)(B) expenditures pursuant to Regulation §1.704 - 1(b)(2)(iv)(i), and not otherwise taken into 

account in computing Profit or Loss, shall be subtracted from such taxable income or loss;  

(c) If property other than cash has been contributed to the Company or the Capital Accounts 

of the Members have been adjusted pursuant to Regulation §1.704(b)(2)(iv)(f), depreciation, 

amortization, gain or loss with respect to assets of the Company shall be computed based upon the fair 

market value (as determined by the Managing Member in its sole discretion) of the contributed or 

revalued assets rather than their tax basis; and 

(d) Items of income, gain, loss or deduction that are required to be specially allocated to the 

Members pursuant to Sections 8.02 and 8.03 shall be excluded from such taxable income or loss. 

“Reviewed Year .”  Reviewed Year has the meaning set forth in Section 12.13(c). 

 

“Securities Act.”  The United States Securities Act of 1933, as amended. 

 

“Subscription Commitment.”  With respect to any Member, the amount paid or payable by an 

Investor Member to the Company to acquire its Interests pursuant to the terms of a subscription 

agreement between the Company and such Investor Member, as set forth on Exhibit A to this Operating 

Agreement. 

 

“Tax Dispute.”  Tax Dispute has the meaning set forth in in Section 12.13(c). 

 

“Transferring Member.”  A Member who sells, assigns, pledges, hypothecates or otherwise 

transfers for consideration or gratuitously all or any portion of its Interest.   

 

“Treasury Regulations” or “Regulations.”  The Federal Income Tax Regulations promulgated 

under the Code, as such regulations may be amended from time to time (including corresponding 

provisions of succeeding regulations). 

 

ARTICLE 2: FORMATION OF COMPANY 

2.01 Formation.  The Company was formed as a Delaware limited liability company upon the 

filing of the Certificate of Formation with the Secretary of State of Delaware in accordance with the 

provisions of the Act. 

2.02 Name.  The name of the Company is YS SN DIV I LLC. 

2.03 Principal Place of Business.  The principal place of business of the Company within the 

State of New York is 300 Park Avenue, 15th Floor, New York, NY 10022.  The Company may locate its 

places of business and registered office at any other place or places as the Managing Member may from 

time to time deem advisable. 
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2.04 Registered Office and Registered Agent.  The registered agent and office of the 

Company required under the Act shall be as designated in the Certificate of Formation, and may be 

changed by the Managing Member in accordance with the Act.  

2.05 Term.  The term of the Company shall commence on the date the Certificate of 

Formation was filed with the Secretary of State of Delaware and shall continue thereafter until it is 

dissolved in accordance with the provisions of this Operating Agreement or the Act. 

ARTICLE 3: BUSINESS OF COMPANY 

3.01 Business of the Company.  The Company is organized to (i) undertake any lawful 

activities as may be determined by the Managing Member from time to time, including, but not limited to, 

purchasing one or more equity-linked promissory notes (the “Notes”) issued by one or more financial 

institutions (each, a “Note Issuer”), and (ii) do any and all things necessary, convenient or incidental to 

accomplishing such purpose. 

 

ARTICLE 4: RIGHTS AND DUTIES OF MANAGING MEMBER 

4.01 Management. The Managing Member shall manage the business and affairs of the 

Company.  The Managing Member shall have full and complete authority, power and discretion to 

manage and control the business, affairs and properties of the Company, to make all decisions regarding 

those matters and to perform any and all other acts or activities customary or incident to the management 

of the Company’s business, except as may be required by applicable law.  The Managing Member may, in 

its sole discretion, delegate from time to time all or a portion of the services it provides to the Company to 

Affiliates or to one or more management companies who are not Affiliates of the Managing Member. 

4.02 Certain Powers of Managing Member.  Without limiting the generality of Section 4.01, 

the Managing Member shall have power and authority, on behalf of the Company:  

(a) to sell Interests in and admit Investor Members to the Company, subject to (i) 

verification by the Managing Member that each purchaser of Interests is an Accredited Investor, and (ii) 

the restrictions set forth in this Operating Agreement; 

(b) to purchase, in the Managing Member’s sole discretion, one or more Notes issued 

by one or more Note Issuers; 

(c) to execute on behalf of the Company all instruments and documents, including, 

without limitation, checks; drafts; notes and other negotiable instruments; mortgages or deeds to secure 

debt; security agreements; financing statements; documents providing for the acquisition, mortgage or 

disposition of the Company’s property; assignments; deeds; bills of sale; leases; partnership agreements, 

operating agreements of other limited liability companies; and any other instruments or documents 

necessary or desirable, in the opinion of the Managing Member, to the business of the Company; 

(d) to employ accountants, auditors, legal counsel, managing agents or other experts 

to perform services for the Company and to compensate them from the funds of the Company, as 

applicable; 

(e) to negotiate and enter into lease agreements, contracts for the purchase and sale 

of property that is real property, all documents necessary to close a purchase and sale of such real 
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property or other types of property and any and all other agreements on behalf of the Company, with any 

other Person for any purpose, in such forms as the Managing Member may approve; 

(f) to do and perform all other acts as may be necessary or appropriate to the 

conduct of the Company’s business; 

(g) to designate one or more individuals to be an officer of the Company (each, an 

“Officer”), and any Officer so designated shall have such title, authority, and duties as the Managing 

Member may delegate to him or her.  Any Officer may be removed at any time with or without cause by 

the Managing Member.  The Officers and their respective employees, agents or other representatives shall 

not be responsible to the Company, the Managing Member, or any Investor Member of the Company for 

any loss, liability, damage, claim, judgment, cost, obligation or expense sustained, incurred or resulting 

directly or indirectly from the acts or omissions of the Officer to the extent that the Officer reasonably and 

in good faith believed such act or omission to be within the express or implied scope of the authority and 

responsibility vested in the Officer.  Unless authorized to do so by this Operating Agreement or by the 

Managing Member, no attorney-in-fact, employee or other agent of the Company shall have any power or 

authority to bind the Company in any way, to pledge its credit or to render it liable for any purpose.  No 

Investor Member of the Company shall have any power or authority to bind the Company unless such 

Investor Member has been authorized by the Managing Member to act as an agent of the Company in 

accordance with the previous sentence; 

(h) to redeem the Interests of one or more Investor Members desiring to have their 

Interests redeemed, at such time and for such for amounts as shall be determined by the Managing 

Member and the Investor Member being redeemed; provided, that any such redemption shall be in the 

sole discretion of the Managing Member; and 

(i) to arrange for the redemption of the Interests of one or more Investor Members in 

accordance with the provisions of Section 5.06 of this Operating Agreement. 

4.03 Actions Requiring Investor Member Approval.  Notwithstanding anything to the 

contrary contained in this Operating Agreement, a majority of the Percentage Interests held by the 

Investor Members must approve: 

(a) any substantial change in the purpose of the Company as set forth in Article 3; 

(b) the merger or consolidation of the Company with another entity or the 

incorporation or other change of nature of the Company from a limited liability company formed under 

the Act; and 

(c) Subject to Section 8.05.3, any election pursuant to the Regulations to classify the 

Company for federal income tax purposes as anything other than a partnership. 

Notwithstanding anything herein to the contrary, the Managing Member and each of its officers, 

managers, directors, principals, equity owners and affiliates does not, shall not and will not owe any 

fiduciary duties of any kind whatsoever to the Investor Members of the Company, by virtue of its role as 

the Managing Member, including, but not limited to, the duties of due care and loyalty, whether such 

duties were established as of the date of this Operating Agreement or any time hereafter, and whether 

established under common law, at equity or legislatively defined.  It is the intention of the parties to this 

Operating Agreement that any such fiduciary duties be affirmatively eliminated as permitted by Delaware 

law and under the Act and the Investor Members of the Company hereby waive any rights with respect to 

such fiduciary duties. 
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4.04 Liability of Managing Member.  So long as the Managing Member in good faith believes 

that it is acting in the best interest of the Company with respect to the conduct of the business and affairs 

of the Company, the Managing Member and each of its officers, managers, directors, principals and 

equity owners or any affiliates thereof shall not be liable or accountable to the Company or to any 

Investor Member, in damages or otherwise for any error of judgment, for any mistake of fact or of law, or 

for any other act or thing which it may do or refrain from doing in connection with the business and 

affairs of the Company, except in the case of a transaction in which any such party receives a personal 

benefit in violation or breach of this Operating Agreement, a knowing violation of the law by any such 

party, or any such party’s willful misconduct, gross negligence or bad faith.  In addition to the foregoing, 

no Covered Person shall be liable to the Company or to any Investor Member for any act or omission 

reasonably believed by such Covered Person to the within the scope of the authority granted such 

Covered Person under this Agreement, except for acts or omissions of such Covered Person involving his, 

her or its own willful misconduct, gross negligence, or reckless disregard or other breach of his, her or its 

obligations and duties to the Company.  The Managing Member shall be entitled to rely on information, 

opinions, reports or statements, including but not limited to financial statements or other financial data 

prepared or presented in accordance with the provisions of the Act. 

 
4.05 Bank Accounts.  The Managing Member may from time to time open bank accounts in 

the name of the Company, and the Managing Member shall be the sole signatory thereon, unless the 

Managing Member determines otherwise. 

4.07 Indemnity.  The Company does hereby agree to indemnify and to hold each Covered 

Person wholly harmless from any loss, expense or damage suffered by such Covered Person, as 

applicable, by reason of anything such Covered Person may do or refrain from doing hereafter for and on 

behalf of the Company to the extent reasonably believed by such Covered Person to be within the scope 

of the authority granted to them hereunder.  Notwithstanding the foregoing, no Covered Person shall be 

entitled to indemnification hereunder with respect to any matter as to which such Covered Person shall 

have been finally adjudicated in any action, suit or other proceeding, or otherwise by a court of competent 

jurisdiction, to have committed an act or omission involving such Covered Person’s willful misconduct, 

gross negligence or reckless disregard or other breach of his, her or its obligations and duties to the 

Company. The Investor Members of the Company shall not be deemed to have incurred any liability with 

respect to the Company’s indemnity contained in this Section 4.07. 

ARTICLE 5: RIGHTS AND OBLIGATIONS OF MEMBERS 

5.01 Limitation on Liability.  Each Member’s liability shall be limited as set forth in this 

Operating Agreement, the Act and other applicable law. 

5.02 No Liability for Company Obligations.  No Member will have any personal liability for 

any debts or losses of the Company under this Operating Agreement.   

5.03 Priority and Return of Capital.  Except as may be expressly provided in Article 8 below, 

no Member shall have priority over any other Member either as to the return of Capital Contributions or 

as to Profits, Losses or distributions. 

5.04 Members Have No Exclusive Duty to Company.  The Members may have other business 

interests and may engage in other activities in addition to those relating to the Company, regardless of 

whether the same compete with the activities of the Company.  Neither the Company nor any Member 

shall have any right, by virtue of this Operating Agreement, to share or participate in such other 

investments or activities of any Member or to the income or proceeds derived therefrom.  No Member 
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shall incur liability to the Company or to any of the other Members as a result of engaging in any other 

business or venture.  

5.05 Withdrawal. Except as provided in this Operating Agreement, no Investor Member shall 

have the right to withdraw from the Company or from its Capital Account without the approval of the 

Managing Member. 

5.06 Mandatory Withdrawal.  In the event that the Managing Member determines, in its 

reasonable discretion, that any Investor Member acquired Interests in the Company in violation of 

applicable law or in violation of the terms of this Operating Agreement, the Managing Member or the 

Company shall have the right, at any time, with or without notice to such Investor Member to redeem all 

or any portion of any such Interests held by such Investor Member by paying such Investor Member an 

amount equal to the lesser of (i) an amount equal to (A) such Investor Member’s Capital Account Balance 

plus any accrued but unpaid distributions required to be paid to such Member pursuant to Section 7.01(a) 

hereof as of the date of such redemption, multiplied by (B) the percentage of such Investor Member’s 

interests being redeemed as of the date of such redemption, or (ii) such amount as mutually agreed upon 

between the Managing Member and such Investor Member. 

5.07 Adverse Actions Taken by an Investor Member. In the event that an Investor Member 

takes any actions, either individually or in conjunction with other Investor Members, which are adverse or 

detrimental to the interests of the Company and causes harm or is likely to cause harm to the Company, 

the Company shall be indemnified and held harmless by such Investor Member(s) for all damages, losses, 

costs and expenses (including, without limitation, reasonable legal fees and expenses) incurred by the 

Company in connection with or related to the actions of such Investor Member(s). 

5.08 Meetings and Voting of Members. 

(a) The Managing Member may call a meeting of the Members whenever the 

Managing Member deems it necessary or advisable. 

(b) Meetings of Members shall be held at the Company’s principal place of business 

or at any other place in the metropolitan New York, NY area designated in the notice of the meeting. The 

Managing Member shall give at least five (5) Business Days’ written notice of the meeting to each 

Investor Member, which notice may be by electronic mail. The notice shall state the time, place and 

purpose of the meeting. Notwithstanding the foregoing provisions, each Investor Member waives notice if 

before or after the meeting the Investor Member signs a waiver of the notice which is filed with records of 

the meeting of the Members, or is present at the meeting in person or by proxy. 

(c) Except as otherwise required by this Operating Agreement or by nonwaivable 

provisions of the Act or other applicable law, at a meeting of the Members, the presence in person (which 

may include participation by telephone or other electronic media) or by proxy of (i) Investor Members 

holding at least a majority of the Percentage Interests held by Investor Members and (ii) the Managing 

Member shall constitute a quorum. A Member may vote either in person or by written proxy signed by 

the Member or by the Member’s duly authorized attorney-in-fact. 

(d) Except as otherwise required by this Operating Agreement or by nonwaivable 

provisions of the Act or other applicable law, the affirmative vote or consent of (i) Investor Members 

holding at least a majority of the Percentage Interests held by Investor Members and (ii) the Managing 

Member shall be required to approve or consent to any action or decision requiring Member approval 

under the Act or this Operating Agreement.   
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(e) Any action to be taken at a meeting of the Members, or any action that may be 

taken at a meeting of the Members, may be taken without a meeting if a consent in writing, setting forth 

the action so taken, shall be signed by Members entitled to vote not less than the minimum number of 

votes that would be necessary to authorize or take the action and such written consent is filed with the 

minutes of the proceedings of the Members.  A consent executed in accordance with this Section 5.08(e) 

has the effect of a meeting vote of the Members and may be described as such in any document. 

5.09 Reduction of Distributions to Investor Members by Investor Member Expense.  Each 

Investor Member shall be obligated to pay to the Managing Member in each Fiscal Year an amount equal 

to the Member Expense as reimbursement for, or advances against anticipated future, Operating Expenses 

and, among other things, legal (including blue sky compliance), accounting, tax preparation, auditing and 

other professional fees and expenses, including out-of-pocket legal fees and expenses, if any, incurred to 

structure and document any transactions, including the purchase of Notes.  The Member Expense owing 

by each Investor Member will be deducted from the distributions under Section 7.01(a) and (b) to be 

made to such Investor Member, commencing with the first such distribution thereunder, until the full 

amount of such Member Expense has been received by the Managing Member.  The Member Expenses 

shall be fully earned by the Managing Member upon the distributions to an Investor Member under 

Section 7.01(a) and (b), shall be nonrefundable for any reason whatsoever and shall be in addition to any 

other fees or amounts payable to the Managing Member under this Operating Agreement. 

ARTICLE 6: SUBSCRIPTION COMMITMENTS AND CAPITAL ACCOUNTS 

6.01 Capital Accounts of Members.  A Capital Account shall be maintained for each Investor 

Member in accordance with the definition set forth in Article 1 hereof. 

6.02 Investor Members’ Subscription Commitments.  Contemporaneously with the 

acceptance by the Managing Member of the subscription by a prospective investor pursuant to the terms 

of a subscription agreement by and between such prospective investor and the Company, such prospective 

investor shall acquire Interests in the Company and be admitted by the Managing Member as an Investor 

Member according to the terms of this Agreement. 

 6.03 Additional Subscriptions.  The Managing Member is expressly authorized to sell 

additional Interests to existing Investor Members or to third Persons at any time in the Managing 

Member’s sole discretion and, in connection therewith, to admit additional Investor Members to the 

Company in accordance with Section 10.03 below without further consent of the existing Investor 

Members. 

ARTICLE 7: DISTRIBUTIONS TO MEMBERS 

7.01 Distributable Cash. 

(a) Distributable Cash from Returns.  Distributions of Distributable Cash from 

Returns shall be made to the Members (i) on a quarterly basis, no later than five (5) Business Days 

following the end of each quarter so long as any Notes owned by the Company remain outstanding, and 

(ii) no later than five (5) Business Days following the maturity date of each Note owned by the Company, 

in each case in the following order of priority, subject to the terms of subclause (c) below: 

(i) First, to the Managing Member, each Investor Member’s portion, 

allocated pro rata in accordance with such Investor Member’s Percentage Interests, of 

any accrued and outstanding Operating Expenses; 
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(ii) Second, to the Managing Member, each Investor Member’s 

portion, allocated pro rata in accordance with such Investor Member’s Percentage 

Interests, of any accrued and outstanding Management Fees; 

(iii) Third, to each Investor Member, its Percentage Interest of all 

Distributable Cash from Returns to the extent of the accrued but unpaid Member 

Return due and owing to such Investor Member, minus the unpaid Member Expense 

of such Investor Member; provided, however, that if such Member Expense exceeds 

such Investor Member’s distribution under this clause (iii), then such excess will be 

deducted from any subsequent distributions to such Investor Member. 

(b) Distributable Cash from Repayments.  Distributions of Distributable Cash from 

Repayments shall be made to the Members (i) on a quarterly basis, no later than five (5) Business Days 

following the end of each quarter so long as any Notes owned by the Company remain outstanding, and 

(ii) no later than five (5) Business Days following the maturity date of each Note owned by the Company, 

in each case in the following order of priority, subject to the terms of subclause (c) below: 

(i) First, to each Investor Member, its Percentage Interest of all 

Distributable Cash from Repayments to the extent of such Member’s Capital 

Account; and 

(ii) Second, to the Managing Member, each Investor Member’s 

portion, allocated pro rata in accordance with such Investor Member’s Percentage 

Interests, of any accrued and outstanding Operating Expenses. 

(c) Early Redemptions of Notes.  Notwithstanding the foregoing, in the event that (i) 

any Note owned by the Company is redeemed prior to the stated maturity date thereof, (ii) the obligations 

under any Note owned by the Company are accelerated, or (iii) any other event or condition occurs which 

causes all or any portion of the principal amount of such Note to be paid prior to the stated maturity date 

thereof, in each case on or prior to the first anniversary of the date of the first sale of Interests to an 

Investor Member, then the Company, in its sole and absolute discretion, may elect to (1) make payments 

of all or any portion of such amount in accordance with the priority of payments set forth above, or (2) 

utilize such amount to purchase one or more replacement Notes.  In each case, any replacement Notes 

purchased by the Company shall conform to the criteria set forth in Section II of Exhibit B, attached to 

that certain Confidential Private Placement Memorandum, dated as of May 25, 2021 by the Company. 

(d) Rounding. The Investor Members acknowledge and agree that (i) in making 

distributions under this Section 7.01, the Managing Member shall have the right to round down such 

distributions to the nearest cent, and (ii) any excess cash not distributed to Investor Members as a result of 

such rounding down shall be held by the Managing Member and used to pay for Operating Expenses from 

time to time as determined by the Managing Member. 

(e) Modification to Distribution Priority of Distributable Cash. The Managing 

Member may, in its sole discretion, modify the distribution priority of Distributable Cash set forth in 

Section 7.01(a) and (b) above in any way it reasonably determines to be beneficial to the Members for tax 

or other purposes. 

(f) Expense Distributions.  The Managing Member may, at any time, make 

distributions of Distributable Cash to pay the amounts referenced in Section 7.01(a)(i) or 7.01(b)(ii). 
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7.02 Distribution on Liquidation.  Notwithstanding anything contained herein to the contrary, 

distributions upon liquidation of the Company shall be made to each Member in accordance with Section 

11.02 of this Operating Agreement. 

7.03 Limitation Upon Distributions.  No distribution shall be made if prohibited by Section 6-

18-607 of the Act. 

7.04  Interest on and Return of Subscription Commitments.  No Investor Member shall be 

entitled to interest on its Subscription Commitment or to a return of its Subscription Commitment, except 

as otherwise specifically provided for herein. 

7.05  Excess Payments. If the Company or the Managing Member should for any reason make 

any payment to an Investor Member in excess of the amount then due to such Investor Member, then the 

Investor Member shall, on demand of the Managing Member, promptly return to the Company any such 

amounts paid to such Investor Member by the Company and/or the Managing Member, plus interest 

thereon at the Prime Rate from the day such amounts were transferred by the Company and/or the 

Managing Member to such Investor Member to but not including the day such amounts are returned by 

such Investor Member (or deducted against a future distribution to such Investor Member as described in 

clause (i) below or debited from such Investor Member’s Capital Account as described in clause (ii) 

below). Notwithstanding the foregoing, the Company and/or the Managing Member, in its sole discretion, 

shall have the right, in lieu of requiring such Investor Member to return the excess payment immediately, 

to (i) deduct the excess payment from any future distribution due to such Investor Member pursuant to 

Section 7.01 or (ii) debit such excess payment from such Investor Member’s Capital Account. 

ARTICLE 8: ALLOCATIONS 

8.01 Allocation of Profits and Losses. 

8.01.1 General Application.  The rules set forth below in this Section 8.01 shall apply 

for the purpose of determining each Investor Member’s allocable share of the items of income, gain, loss 

and expense of the Company comprising Profits or Losses of the Company for each Fiscal Year, 

determining special allocations of other items of income, gain, loss and expense, and adjusting the 

balance of each Investor Member’s Capital Account to reflect the aforementioned general and special 

allocations.  For each Fiscal Year, the special allocations in Section 8.02 shall be made immediately prior 

to the general allocations of Section 8.01. 

8.01.2 Hypothetical Liquidation.  The items of income, expense, gain and loss of the 

Company comprising Profits and Losses for a Fiscal Year shall be allocated among the Persons who were 

Investor Members during such Fiscal Year in a manner that shall, as nearly as possible, cause the Capital 

Account balance of each Member at the end of such Fiscal Year to equal the excess (which may be 

negative) of: 

(a) the amount of the hypothetical distribution (if any) that such Member would receive 

if, on the last day of the Fiscal Year, (A) all Company assets, including cash and any amount required to 

be contributed by the Members pursuant to this Agreement, were sold for cash equal to their Gross Asset 

Values, taking into account any adjustments thereto for such Fiscal Year, (B) all Company liabilities were 

satisfied in cash according to their terms (limited, with respect to each nonrecourse liability, to the Gross 

Asset Values of the assets securing such liability) and (C) the net proceeds thereof (after satisfaction of 

such liabilities) were distributed in full pursuant to the applicable provisions of this Agreement; over  
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(b) the sum of (A) the amount, if any, without duplication, that such Member would 

be obligated to contribute to the capital of the Company, including any amount required to be contributed 

by such Member pursuant to this Agreement, (B) such Member’s share of Company Minimum Gain 

determined pursuant to Regulations Section 1.704-2(g) and (C) such Member’s share of Member 

Nonrecourse Debt Minimum Gain determined pursuant to Regulations Section 1.704-2(i)(5), all 

computed as of the date of the hypothetical sale described in this Section 8.01.2 

8.01.3 Determination of Items Comprising Allocations. 

8.01.3.1   In the event that the Company has Profits for a taxable year, 

 (a) for any Investor Member whose Capital Account balance needs to be reduced 

pursuant to Section 8.01.2 hereof, the allocation required by Section 8.01.2 shall be comprised of a 

proportionate share (based upon the relative amounts their Capital Accounts need to be reduced) of each 

of the Company’s items of expense or loss entering into the computation of Profits for such taxable year 

to the extent of such required reduction; and 

(b) the allocation pursuant to Section 8.01.2 hereof in respect of each Investor Member 

(other than an Investor Member referred to in Section 8.01.3.1(a) hereof) shall be comprised of a 

proportionate share (based upon the relative amounts their Capital Accounts need to be adjusted) of each 

Company item of income, gain, expense and loss entering into the computation of Profits for such taxable 

year (other than the portion of each Company item of expense and loss, if any, that is allocated pursuant 

to Section 8.01.3.1(a) hereof). 

8.01.3.2  In the event the Company has Losses for a taxable year, 

(a) for any Investor Member whose Capital Account balance needs to be increased pursuant to 

Section 8.01.2 hereof, the allocation required by Section 8.01.2 shall be comprised of a proportionate 

share (based upon the relative amounts their Capital Accounts need to be increased) of each of the 

Company’s items of income and gain entering into the computation of Losses for such taxable year to the 

extent of such required increase; and 

(b) the allocation pursuant to Section 8.01.2 hereof in respect of each Investor Member (other 

than an Investor Member referred to in Section 8.01.3.2(a) hereof) shall be comprised of a proportionate 

share (based upon the relative amounts their Capital Accounts need to be adjusted) of each Company item 

of income, gain, expense and loss entering into the computation of Losses for such taxable year (other 

than the portion of each Company item of income and gain, if any, that is allocated pursuant to Section 

8.01.3.2(a) hereof). 

8.01.3.3  To the maximum extent possible in each taxable year, the items 

of taxable income and gain that are required to be specially allocated among any Investor Members who 

need to be allocated items of Profit under Section 8.01.2 shall be allocated among them in the same 

proportion as the total of all Profit items that need to be allocated among them under Section 8.01.2.  

Correspondingly, to the maximum extent possible in each taxable year, the items of tax-deductible items 

of expense and loss that are required to be specially allocated among all Investor Members who need to 

be allocated items of Loss under Section 8.01.2 shall be allocated among them in the same proportion as 

the total of all Loss items that need to be allocated among them under Section 8.01.2.  The purpose of this 

subsection is to assure that such taxable and tax-deductible items are fairly allocated among the Investor 

Members each taxable year. 
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8.01.4  Loss Limitation.  Notwithstanding anything to the contrary in this Section 8.01, 

the amount of items of Company expense and loss allocated pursuant to this Section 8.01 to any Investor 

Member shall not exceed the maximum amount of such items that can be so allocated without causing 

such Investor Member to have an Adjusted Capital Account Deficit at the end of any taxable year.  All 

such items in excess of the limitation set forth in this Section 8.01.4 shall be allocated first to Investor 

Members who would not have an Adjusted Capital Account Deficit, pro rata in proportion to their 

Capital Account balances as adjusted in accordance with subsections (a) and (b) of the definition of 

Adjusted Capital Account Deficit, until no Investor Member would be entitled to any further allocation, 

and thereafter to all Investor Members in accordance with their Percentage Interests.    

8.02 Regulatory Allocations.  The following special allocations (“Regulatory Allocations”) 

shall be made for the purpose of complying with Code §704(b) and the Regulations thereunder in the 

following order: 

8.02.1 Qualified Income Offset.  In the event any Investor Member unexpectedly 

receives any adjustments, allocations, or distributions described in Regulation §§1.704-1(b)(2)(ii)(d)(4), 

1.704-1(b)(2)(ii)(d)(5) or 1.704-1(b)(2)(ii)(d)(6), items of Company income and gain shall be specially 

allocated to each such Investor Member in an amount and manner sufficient to eliminate, to the extent 

required by the Regulations, a Capital Account deficit of such Investor Member that was created by such 

adjustments, allocations or distributions as quickly as possible; provided that an allocation pursuant to this 

Section 8.02.3 shall be made if and only to the extent that such Investor Member would have an Adjusted 

Capital Account Deficit after all other allocations provided for in this Article 8 have been tentatively 

made as if this Section 8.02.3 were not in this Operating Agreement. 

8.02.2 Gross Income Allocation.  In the event any Member has an Adjusted Capital 

Account Deficit at the end of any Company Fiscal Year that is in excess of the sum of (i) the amount such 

Investor Member is obligated to restore pursuant to the terms of this Operating Agreement, if any, and (ii) 

the amount such Investor Member is deemed to be obligated to restore pursuant to the penultimate 

sentences of Regulation §§1.704-2(g)(1) and 1.704-2(i)(5), each such Investor Member shall be specially 

allocated items of Company income and gain in the amount of such excess as quickly as possible, 

provided that an allocation pursuant to this Section 8.02.4 shall be made if and only to the extent that such 

allocations provided for in this Article 8 have been tentatively made as if Section 8.02.3 and this Section 

8.02.4 were not in this Operating Agreement. 

8.03 Curative Allocations.  The Regulatory Allocations set forth in Section 8.02 are intended 

to comply with certain requirements of Regulation §1.704-1(b).  Notwithstanding any other provision of 

this Article 8 (other than the Regulatory Allocations), the Regulatory Allocations shall be taken into 

account in allocating Profit, Loss and other items of income, gains, loss, deduction among the Investor 

Members so that, to the extent possible, the net amount of the allocations of Profit, Loss and other items 

and those made pursuant to the Regulatory Allocations shall be equal to the net amount that would have 

been allocated to the Investor Members if the Regulatory Allocations had not occurred.  Allocations made 

pursuant to this Section 8.03 shall be made by the Managing Member and shall be for the purpose of 

minimizing any distortions of the sharing of economic returns that might otherwise result from the 

application of the Regulatory Allocations.  For purposes of this Section 8.03, the Investor Members 

intend that the sharing of economic returns from the Company be consistent with the manner in which 

distributions are made under Section 7.01. 

8.04 Other Allocation Rules. 

8.04.1 Code and Regulatory Compliance.  The provisions of Article 8 are intended to 

comply with Code §704(b) and the regulations promulgated thereunder, and shall be interpreted and 
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applied in a manner consistent therewith.  The Managing Member shall have reasonable discretion to 

apply the provisions of this Operating Agreement and take such other reasonable action as may be 

necessary to comply with Code §704 and the Regulations thereunder. 

8.04.2 Binding Effect.  The Investor Members are aware of the income tax 

consequences of the allocations made pursuant to Article 8 and hereby agree to be bound by the 

provisions of this Article 8 in reporting their shares of Company income and loss and items thereof for 

income tax purposes. 

8.04.3 Transferred Interest.  If any Interest in the Company is sold, assigned or 

transferred during any accounting period, Profit, Loss, each item thereof and all other items attributable to 

the transferred Interest for such period shall be divided and allocated between the transferor and the 

transferee by taking into account their varying Interests during the period in accordance with Code 

§706(d), using any conventions permitted by law and selected by the Managing Member. 

8.04.4 Tax Allocations.  Except as provided in Section 8.04.5, all items of income, gain, 

loss and deduction shall be allocated, for federal income tax purposes, in the same manner as the 

corresponding items of income, gain, loss and deduction are allocated for purposes of maintaining the 

Capital Accounts of each of the Investor Members. 

8.04.5 Code Section 704(c).  In accordance with Code §704(c) and the Regulations 

thereunder, income, gain, loss and deduction with respect to any property contributed to the capital of the 

Company shall, solely for tax purposes, be allocated among the Investor Members so as to take into 

account any variation between the adjusted basis of such property to the Company for federal income tax 

purposes and its value for purposes of computing “built-in-gain” under Code §704(c) Regulations.  Any 

elections or other decisions relating to such allocations shall be made by the Managing Member.  

Allocations pursuant to this Section 8.04.5 are solely for purposes of federal, state and local taxes and 

shall not affect, or in any way be taken into account in computing, any Investor Member’s Capital 

Account or share of Profit, Loss, other items, or distributions pursuant to any provision of this Operating 

Agreement. 

8.04.6 Excess Nonrecourse Liabilities.  For purposes of Regulation §7.752-3(a)(3), the 

Members agree that nonrecourse liabilities of the Company in excess of the total amount of any built-in 

gain (as described in Regulation §1.752-3(a)(2)) shall be allocated among the Investor Members in 

accordance with their Percentage Interests. 

8.05 Matters Concerning Income Taxes and Accounting.  The provisions of Article 8 shall 

govern the treatment by the Company for income tax and accounting purposes of the matters therein con-

tained.  Any provision of this Operating Agreement to the contrary notwithstanding, each of the Members 

hereby recognizes solely for state and federal income tax purposes that the Company will be subject to all 

provisions of Subchapter K of Chapter 1 of Subtitle A of the Code; however, the filing of U.S. Company 

Returns of Income shall not be construed to extend the purposes of the Company or expand the 

obligations or liabilities of the Members. 

8.05.1 Method of Accounting.  All income tax and financial reports and returns of the 

Company shall be prepared on an accounting basis selected by the Managing Member.  All elections with 

respect to tax matters to be made by or for the Company shall be made by the Managing Member, except 

as otherwise provided herein. 

8.05.2 Section 754 Election.  In the event of the transfer from time to time by any 

Investor Member of all or any part of its Interest in the Company which is a transfer permitted under this 
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Operating Agreement, then an election under Code §754 shall be filed by the Company, upon the request 

of such Investor Member, with respect to the income tax return for the period including the date of such 

transfer.  Each such request shall be in writing and shall be made not less than sixty (60) days prior to the 

date established by law for filing such income tax return (without regard to any available extension 

periods).  Once such election under Code §754 shall have been filed by the Company, it shall remain in 

full force and effect unless and until revocation of such election is approved by the Managing Member.  

The additional record keeping, accounting and other costs incurred by the Company by reason of each 

such election, as reasonably determined by the Managing Member, shall be reimbursed, upon demand, by 

the Investor Member (or its transferee) which requested the Company to make such election and if more 

than one transfer has occurred the additional costs incurred as a result of the Code §754 election shall be 

prorated among the transferring Investor Members (or their transferees) in accordance with the 

determination of the public accountants regularly engaged by the Company. 

8.05.3 Tax Status of the Company.  The Company shall operate in a manner so as to be 

treated at all times as a (i) disregarded entity for U.S. federal income tax purposes whose sole member is a 

U.S. person within the meaning of Section 7701(a)(30) of the Code or (ii) partnership that is not treated as 

a publicly traded partnership taxable as a corporation for U.S. federal income tax purposes.  The 

Company shall not (i) participate in the establishment of, or the inclusion of its interests in, an 

“established securities market” (within the meaning of Treasury Regulations Section 1.7704-1(b)) or a 

“secondary market or the substantial equivalent thereof” (within the meaning of Section 1.7704-1(c)), or 

(ii) recognize or participate in any transfer of its interests. Except as may be provided herein, the 

Company shall not own equity interests in any other Person. The Managing Member shall take all actions, 

or refrain from taking any action, required to satisfy this Section 8.05.3.  

  

ARTICLE 9: BOOKS AND RECORDS 

9.01 Accounting Period.  The Company’s accounting period shall be the Fiscal Year. 

9.02 Records, Audits and Reports At the expense of the Company, the Managing Member 

shall maintain records and accounts of all operations and expenditures of the Company.  The Company, or 

the Managing Member on behalf of the Company, shall distribute to each Investor Member audited 

financial statements of the Company on an annual basis, no later than one hundred and twenty (120) days 

after the end of each fiscal year. 

9.03 Tax Returns.  The Managing Member shall cause the preparation and timely filing of all 

tax returns required to be filed by the Company pursuant to the Code and all other tax returns deemed 

necessary and required in each jurisdiction in which the Company does business.  Copies of such returns, 

and pertinent information required for the preparation of a Member’s federal and state tax returns, shall be 

furnished to the Members within one hundred and eighty (180) days after the end of the Company’s 

Fiscal Year, subject to extension in the Managing Member’s sole discretion. 

ARTICLE 10: TRANSFERABILITY; ADMISSION OF NEW MEMBERS 

10.01 General.  No Investor Member may assign, transfer, pledge, encumber or otherwise 

dispose of all or any portion of its Interests, or any rights thereunder, in the Company without the prior 

written consent of Managing Member, which consent may be withheld in the Managing Member’s sole 

discretion, except as hereinafter provided in this Article 10. 
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a) In the event of the death, incompetence or dissolution of an Investor Member, 

such Investor Member’s rights and obligations under this Operating Agreement shall devolve upon such 

Member’s personal representative or successor in interest who shall, promptly after any such event, 

deliver to the Managing Member such documentation as the Managing Member may reasonably require 

to evidence such succession in interest. Nothing in the introductory paragraph of this Section 10.01 shall 

prevent any transfer to such personal representative or to such successor in interest. 

b) No transfer shall be effective pursuant to this Section 10.01 unless there shall be 

furnished to the Managing Member evidence in form and substance satisfactory to the Managing Member 

(which shall, if requested by the Managing Member, include an opinion of counsel satisfactory to the 

Managing Member and obtained at the sole expense of the intended transferor) that: (i) the proposed 

transfer is exempt from the registration requirements of the Securities Act of 1933, as from time to time 

amended, and will not result in a violation of any applicable state blue sky or other securities laws;; (ii) 

the proposed transferee accepts in writing all the terms and provisions of this Operating Agreement, 

including, but not limited to, the representations and warranties in Article 14 with respect to the transfer; 

and has paid all reasonable expenses in connection with the transfer; and (iii) all debts and obligations (if 

any) of the transferor Investor Member to the Company with respect to the transferred Interest have been 

paid. 

10.02 Admission of Substituted Investor Members.  Upon the approval of the Managing 

Member, an Investor Member may transfer its Interest to another Person, and such transferee shall be 

admitted as a substituted Investor Member and admitted to all the rights of the transferring Investor 

Member.  If so admitted, the substituted Investor Member shall have all of the rights and powers, and 

shall be subject to all the restrictions and liabilities, of the Investor Member assigning the Interest. Except 

as otherwise agreed by the Company, the admission of a substituted Investor Member shall not release the 

Investor Member assigning the Interest from any liability to the Company that may have existed prior to 

such transfer. 

10.03 Admission of Additional Investor Members. Subject to the restrictions provided in this 

Operating Agreement, additional Investor Members shall be admitted to the Company by the Managing 

Member, in the Managing Member’s sole discretion, upon acceptance by the Managing Member of the 

such Person’s subscription and the execution and acknowledgment by each such Person of an amendment 

to this Operating Agreement admitting such Person as an Investor and agreeing to be bound by the terms 

of this Operating Agreement.  

10.04 Reasonableness and Necessity. The parties to this Operating Agreement expressly 

acknowledge and agree that the restrictions on transfer contained herein are reasonable and necessary for 

the efficient operation of the Company; and are not, and shall not be construed as being, an unlawful 

restraint on alienation of an Interest. 

ARTICLE 11: DISSOLUTION AND TERMINATION 

 11.01 Dissolution.  The Company shall be dissolved upon the occurrence of any of the 

following events: (a) the distribution of all assets of the Company; (b) the unanimous written agreement 

of all Members; (c) upon approval and action of the Managing Member in its sole discretion, (d) ninety 

(90) days after an event of dissociation with respect to the last remaining Member of the Fund; or (e) the 

entry of a decree of judicial dissolution under the Act. 

11.02 Winding Up, Liquidation and Distribution of Assets. 
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(a) Upon dissolution and after payment of all of the debts and liabilities of the 

Company, the assets of the Company shall be distributed to the Members, either in cash or in kind, as 

determined by the Managing Member, with any assets distributed in kind being valued for this purpose at 

their fair market value. Any such distributions shall be made to the Members in accordance with Section 

7.01. 

(b) Notwithstanding anything to the contrary in this Operating Agreement, upon a 

liquidation within the meaning of Section 1.704-1(b)(2)(ii)(g) of the Regulations, if any Investor Member 

has an Adjusted Capital Account Deficit (after giving effect to all contributions, distributions, allocations 

and other Capital Account adjustments for all taxable years, including the year during which such 

liquidation occurs), such Investor Member shall have no obligation to make any payment to the Company 

in respect of such deficit, and the negative balance of such Investor Member’s Capital Account shall not 

be considered a debt owed by such Investor Member to the Company or to any other Person for any 

purpose whatsoever. 

11.03 Certificate of Termination.  When all debts, liabilities and obligations have been paid 

and discharged or adequate provisions have been made therefor and all of the remaining property and 

assets have been distributed to the Members, a certificate of termination may be executed and filed with 

the Secretary of State of Delaware in accordance with the Act. 

11.04 Return of Contribution Nonrecourse to Other Members.  Upon dissolution, each 

Investor Member shall look solely to the assets of the Company for the return of its Capital Account 

balance.  If the Company property remaining after the payment or discharge of the debts and liabilities of 

the Company is insufficient to return the Subscription Commitment of one or more Investor Members, 

such Investor Member or Investor Members shall have no recourse against any other Member. 

ARTICLE 12: MISCELLANEOUS PROVISIONS 

12.01 Application of Act.  This Operating Agreement, and the application of interpretation 

hereof, shall be governed exclusively by its terms and by the laws of the State of Delaware, and 

specifically the Act. 

12.02 No Action for Partition.  No Investor Member has any right to maintain any action for 

partition with respect to the property of the Company. 

12.03 Execution of Additional Instruments.  Each Investor Member hereby agrees to execute 

such other and further statements of interest and holdings, designations, powers of attorney and other 

instruments necessary to comply with any laws, rules or regulations. 

12.04 Headings.  The headings in this Operating Agreement are inserted for convenience only 

and are in no way intended to describe, interpret, define, or limit the scope, extent or intent of this 

Operating Agreement or any provision hereof. 

12.05 Waivers.  The failure of any party to seek redress for violation of or to insist upon the 

strict performance of any covenant or condition of this Operating Agreement shall not prevent a 

subsequent act, which would have originally constituted a violation, from having the effect of an original 

violation. 

12.06 Rights and Remedies Cumulative.  The rights and remedies provided by this Operating 

Agreement are cumulative and the use of any one right or remedy by any party shall not preclude or 
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waive the right not use any or all other remedies.  Such rights and remedies are given in addition to any 

other rights the parties may have by law, statute, ordinance or otherwise. 

12.07 Severability.  If any provision of this Operating Agreement or the application thereof to 

any person or circumstance shall be invalid, illegal or unenforceable to any extent, the remainder of this 

Operating Agreement and the application thereof shall not be affected and shall be enforceable to the 

fullest extent permitted by law. 

12.08 Heirs, Successors and Assigns.  Each and all of the covenants, terms, provisions and 

agreements herein contained shall be binding upon and inure to the benefit of the parties hereto and, to the 

extent permitted by this Operating Agreement, their respective heirs, legal representatives, successors and 

assigns. 

12.09 Creditors.  None of the provisions of this Operating Agreement shall be for the benefit of 

or enforceable by any creditors of the Company. 

12.10 Access to Confidential Information.   

(a) Each Investor Member hereby acknowledges and agrees, in accordance with 

Section 18-305 of the Act, that: (A)(i) the names, last known business, residence and mailing address of 

each Investor Member, and (ii) any and all information regarding the amount of cash contributed by each 

Investor Member with respect to its investment, and the date on which each Investor Member became an 

Investor Member; in each case is a trade secret of the Company the disclosure of which would not be in 

the best interest of the Company or could damage the Company or its business; (B) it has been informed 

that the Company is required by agreement with the Managing Member to keep such information 

confidential; and (C) in accordance  with Section 18-305(g) of the Act such Investor Member shall not be 

entitled to obtain the information set forth in Section 12.10(A)(i) and (ii), and shall be restricted to 

obtaining only such information relating to the Company, any agreements entered into by the Company 

with any third parties, and such Investor Member’s investment as the Managing Member may determine 

in its sole and absolute discretion.  

(b) Each Investor Member hereby agrees that to the extent it receives information 

relating to the Company, any agreements entered into by the Company with any third parties, and such 

Investor Member’s investment as the Managing Member may determine in its sole and absolute discretion 

in accordance with Section 12.10(a) above, such Investor Member shall keep such information in strictest 

confidence and not disclose it to any third parties except (i) to such Investor Member’s officers, directors, 

employees, legal counsel and other advisors who shall have agreed to observe such confidentiality 

requirement or are otherwise bound to keep such information confidential (each an “Investment Member 

Representative”); or (ii) to the extent required by applicable law, regulation or legal process.  Each 

Investor Member will be liable for any breach of the terms of this Section 12.10 by its Investment 

Member Representatives. 

12.11 Counterparts.  This Operating Agreement may be executed in counterparts, each of 

which shall be deemed an original but all of which shall constitute one and the same instrument.  

Additionally, this Operating Agreement may be executed and delivered in counterparts by electronic 

signature with the same effect as if the parties executing the counterparts had all executed one 

counterpart. Counterparts may be delivered via facsimile, electronic mail (including .pdf or any electronic 

signature complying with the U.S. federal ESIGN Act of 2000, e.g., clicking “I agree” or use of 

www.docusign.com) or other transmission method and any counterpart so delivered shall be deemed to 

have been duly and validly delivered and be valid and effective for all purposes. Each party consents and 

agrees that its electronic signature meets the requirements of an original signature as if actually signed by 
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such party in writing. Further, each party agrees that no certification authority or other third-party 

verification is necessary to the enforceability of its signature. At the request of the Managing Member, 

this Operating Agreement must be re-executed in original form by each Investor Member if the Investor 

Member executed this Operating Agreement electronically.   No party hereto may raise the use of an 

electronic signature as a defense to the validity, enforcement or admissibility of this Operating Agreement 

or any amendment or other document executed in compliance with this Section 12.11. 

12.12 Federal Income Tax Elections.  Except as otherwise provided herein, all elections 

required or permitted to be made by the Company under the Code shall be made by the Managing 

Member as determined in his sole discretion; provided that in no event will the Managing Member or any 

other person make an election that causes the Company to be treated as a corporation for U.S. tax 

purposes.   

12.13 Partnership Representative. 

(a) Pursuant to the “Partnership Audit Rules”, the Managing Member shall serve as 

the “Partnership Representative”, as such term is defined in Code Section 6223(a), and shall take any 

and all action required under the Partnership Audit Rules (including on all applicable tax returns), as in 

effect from time to time, to designate itself as the Partnership Representative and an individual as the 

“Designated Individual” in accordance with Section 12.13(b). 

(b) The Partnership Representative shall appoint as the Designated Individual a 

person who is employed by the Partnership Representative or an Affiliate and has sufficient experience 

and authority to represent the Company in all dealings with the IRS. The Partnership Representative shall 

cause the Designated Individual to comply with the Code and Treasury Regulations and with all 

restrictions and obligations imposed on the Partnership Representative as set forth in this Agreement. 

(c) The Partnership Representative shall: (i) give prompt notice of any inquiry, 

notice, or other communication received from the IRS or other applicable tax authority regarding the tax 

treatment of any Company items for a taxable year (the “Reviewed Year”) to each current Investor 

Member and to each former Investor Member holding an interest in the Company during the Reviewed 

Year (together, the “Affected Members”); (ii) shall, in its sole discretion, direct the strategy of the 

Company, make all communications to any such taxing authority and take all such actions as it deems 

appropriate, and (iii) keep the Affected Members reasonably apprised of the strategy and substance of any 

tax audit or contest, and any administrative or judicial review thereof (a “Tax Dispute”). Each Member 

agrees, in the event such Member is not the Partnership Representative, to cooperate fully with the 

Partnership Representative in the conduct of any Tax Dispute. 

(d) Reasonable legal fees incurred in connection with any Tax Dispute shall be paid 

by the Company, except that if the Company lacks sufficient funds to undertake or prosecute any 

litigation relating to such Tax Dispute (including, without limitation, any appeal) and any Investor 

Member does not consent to a settlement or resolution of such Tax Dispute, then the legal fees and other 

costs and expenses associated with such litigation shall be funded by the Investor Member(s) refusing to 

consent to such settlement or resolution, through one or more loans to the Company. The Company shall 

indemnify the Partnership Representative for all claims, liabilities, losses and damages incurred in 

connection with any Tax Dispute. Notwithstanding the foregoing, in no event (i) shall any Investor 

Member be required to advance funds to the Company in connection with the refusal by such Member to 

consent to a settlement or resolution of a Tax Dispute that relates to the Managing Member’s fraud, gross 

negligence, willful misconduct, breach of any provision of this Agreement, or violation of law, nor 

(ii) shall the Company indemnify or reimburse the Partnership Representative for the cost of any such Tax 
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Dispute or litigation to the extent that such Tax Dispute relates to the Partnership Representative’s fraud, 

gross negligence, willful misconduct, breach of any provision of this Agreement, or violation of law. 

(e) In the event that the Company receives a notice of final adjustment for any 

“imputed underpayment” within the meaning of Section 6225(b) under the Partnership Audit Rules, then 

the Company shall make a timely election under Section 6226(a) of the Partnership Audit Rules to have 

the adjustment passed through to the Affected Members for the Reviewed Year. The Partnership 

Representative shall furnish to each Affected Member a statement of such Member's share of any 

adjustment to income, gain, loss, deduction or credit as determined in the notice of final partnership 

adjustment. Each Affected Member shall take such adjustment into account as provided in Code §6226(b) 

and shall be solely liable for its share of any partnership adjustment and any tax, penalties and interest 

arising therefrom. If the Company is required to pay any federal or state income tax allocable to a 

Affected Member (including any Affected Member who has withdrawn from the Company or transferred 

its Units), each Affected Member to whom such adjustment and imputed underpayment of tax is allocable 

shall pay to the Company such Affected Member’s share of the federal or state income taxes, penalties 

and interest that the Company is required to pay, plus interest on such amount at the then applicable 

Prime Rate if the amount due is not paid within fifteen (15) days after demand by the Company. The 

Affected Member’s payment shall not be treated as a Capital Contribution for any purposes of this 

Agreement other than for purposes of maintaining Capital Accounts hereunder. Further, the amount of 

tax, penalties and interest paid by the Company in respect of such Affected Member shall be allocated to 

each Affected Member for the reviewed year as a nondeductible, noncapitalized expense. 

(f) If an Investor Member sells, exchanges or otherwise disposes of its Interests in 

the Company, or the Company is otherwise terminated or dissolved, such former Investor Member shall 

continue to have all of the rights and obligations provided in this Section 12.13 for each Reviewed Year 

with respect to which such former Investor Member is an Affected Member. 

(g) The Investor Members agree to work together, reasonably and in good faith, to 

amend this Operating Agreement where appropriate to provide for provisions intended to address the 

application of the Partnership Audit Rules, as they may be amended or interpreted from time-to-time, to 

the audit of any affected tax return. Such provisions should, to the extent reasonably possible, preserve 

and maintain (including through relevant elections and credit support) the relative and analogous rights, 

duties, responsibilities, indemnities, obligations and risk of the Investor Members to those provided under 

this Agreement as of the date it was first executed by the Members. 

12.14 Notices.  Any and all notices, offers, demands or elections required or permitted to be 

made under this Operating Agreement (“Notices”) shall be in writing, signed by the party giving such 

Notice, and shall be deemed given and effective (i) when hand-delivered (either in person by the party 

giving such notice, or by its designated agent, or by commercial courier), or (ii) on the third (3rd) 

Business Day following the day (as evidenced by proof of mailing) upon which such notice is deposited, 

postage prepaid, certified or registered mail, return receipt requested, with the United States Postal 

Service, or (iii) when sent by telecopy transmission evidenced by a facsimile confirmation receipt 

produced by the sender, or (iv) at the time sent by the sender, when sent by electronic mail, and addressed 

to the other party at such party’s respective address as set forth on the signatures pages hereof, or at such 

other address as the other party may hereafter designate by Notice.   

12.15 Determination of Matters or Definitions Not Provided for in this Operating Agreement.  

The Managing Member shall decide any and all questions arising with respect to the Company and this 

Operating Agreement which are not specifically or expressly provided for in this Operating Agreement, 

unless Managing Member’s authority is otherwise expressly limited or restricted.   
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ARTICLE 13: AMENDMENTS 

13.01 Generally. Except as otherwise provided in Section 7.01 or Section 13.02, this Operating 

Agreement may be amended, modified or supplemented from time to time only with the prior written 

consent of (i) Investor Members holding at least a majority of the Percentage Interests held by Investor 

Members and (ii) the Managing Member. 

13.02 Amendment without Investor Member Approval. Notwithstanding the foregoing, the 

Managing Member shall have the right, without the consent of the Investor Members, to amend this 

Operating Agreement, in such fashion as may be reasonably required to reflect any of the following 

transactions: (a) to reflect the admission or withdrawal of Investor Members in accordance with the terms 

of this Operating Agreement or (b) to cure any ambiguity, correct any scrivener’s error, or to correct or 

supplement any provision herein that may be inconsistent with any other provision herein or (c) in 

accordance with Section 7.01(e) hereof, provided, however, that no such additional amendment may be 

adopted if such amendment would materially adversely affect any Investor Member’s Interest in the 

Company or would alter the limited liability of any Investor Member or change the status of the Company 

as a partnership for tax purposes.  The Investor Members hereby specifically consent to an amendment of 

this Operating Agreement from time to time in such manner as is reasonably determined by the Managing 

Member upon the advice of counsel for the Company, to be necessary or reasonably helpful to ensure that 

the allocations of Profit and Loss and individual items thereof are given effect for federal income tax 

purposes, including any amendments determined by the Managing Member, in consultation with counsel 

to the Company, to be necessary to comply with the Regulations under Section 704 of the Code. 

ARTICLE 14: INVESTMENT REPRESENTATIONS 

14.01 Each Investor Member (and any subsequent Investor Member who becomes a party to 

this Operating Agreement) represents, warrants and acknowledges that:  

(a)  as of the date of such Investor Member’s execution of this Operating Agreement, 

such Investor Member is an Accredited Investor; 

(b)  it is acquiring its Interest in the Company solely for its own account for 

investment and not with a view to, or for resale in connection with, any distribution of such Interest in the 

Company within the meaning of the Securities Act or the Act, and that it does not at the time of 

acquisition intend to resell, assign or otherwise dispose of all or any part of such Interest in the Company 

except as may be permitted or required by this Operating Agreement; 

(c)  the offering of an Interest to such Investor Member is intended to be exempt from 

registration under the Securities Act by virtue of the provisions of Rule 506(c) of Regulation D 

thereunder, which is in part dependent upon the truth, completeness and accuracy of the statements made 

and information provided by such Investor Member in connection with such Investor Member’s 

Subscription Agreement, which statements and information such Investor Member hereby represents and 

warrants are true, complete and accurate; 

 (d) it has sufficient economic resources to be able to withstand the economic risk of 

investment in the Company for an indefinite period of time, and the economic risk of loss of its entire 

investment in the Company;  

(e) it has sufficient experience in business matters and sufficient background and 

experience in investments of a type similar to the Company to be able to evaluate the risks and merits of 

investment in the Company; and  
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(f) it has been provided with such information, and has made such other 

investigation, as it has deemed necessary to evaluate properly an investment in the Company. 

[Signatures Begin on Following Page] 
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IN WITNESS WHEREOF, the undersigned have executed this Operating Agreement as of the 

date and year first above written. 

 

      MANAGING MEMBER: 

 

YIELDSTREET MANAGEMENT, LLC 

a Delaware limited liability company 

 

 

 

      

By: _________________________  

Name:  Michael Weisz 

Title:   President 

 

Address: 300 Park Avenue, 15th Floor  

New York, NY 10022 

Attn:  Michael Weisz 

Phone:  646-201-9330  

Email:  MWeisz@yieldstreet.com   

 

With a Copy To: 

 

YieldStreet Management, LLC 

300 Park Avenue, 15th Floor  

New York, NY 10022 

Attn:  Ivor Wolk 

Email:  IWolk@yieldstreet.com 
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IN WITNESS WHEREOF, the parties have executed this Operating Agreement as of the day 

and year first above written. 

   INVESTOR MEMBERS: 

 

By: YieldStreet Management, LLC, by Power of Attorney for the Investor 

Members set forth on Exhibit A immediately following this page pursuant to 

Section 5(a) of those certain Subscription Agreements by and between Company 

and each such Investor Member dated on or about the date hereof. 

 

 

 

 

   By: __________________________________ 

    Name:  Michael Weisz 

    Title:  President 

 

Address: 300 Park Avenue, 15th Floor  

New York, NY 10022 

Attn:  Michael Weisz 

Phone:  646-201-9330  

Email:  MWeisz@yieldstreet.com   

 

With a Copy To: 

 

YieldStreet Management, LLC 

300 Park Avenue, 15th Floor  

New York, NY 10022 

Attn:  Ivor Wolk 

Email:  IWolk@yieldstreet.com 
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YS SN DIV I LLC 

OPERATING AGREEMENT 

Exhibit “A” 

 

Investor Members 

 

SUBSCRIPTION COMMITMENTS AND PERCENTAGE INTERESTS 

  

Investor Member Address 

Subscription 

Commitment 

Date 

Admitted 

Percentage 

Interest 
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